OPEN COURT

CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH
ALLAHABAD

( THIS THE 29t DAY OF MAY, 2009 )
PRESENT :
HONBLE MR. JUSTICE A. K. YOG, MEMBER-J
HON’BLE MRS. MANJULIKA GAUTAM, MEMBER-A

ORIGINAL APPLICATION NO. 734 OF 2006
(U/s, 19 Administrative Tribunal Act.1985 )
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Indrajeet, Son of Late Ramdeo,
2. Habibullah, Son of Late Gabbu,
R/o both are presently posted as Junior Clerk
In the office of Deputy Materials Manager/Depot, North
Eastern Railway, Gorakhpur.
........ Applicants

By Advocate : Shri R.G. Tripathi
Versus
| The General Manager,
North Eastern Railway,
Gorakhpur.

2. The Controller of Stores,
North Eastern Railway,
Gorakhpur.

S Chief Personnel Officer,
North Eastern Railway,
Gorakhpur.

......... Respondents

By Advocate : Shri Devendra Pratap Singh

ORDER

(DELIVERED BY: JUSTICE A. K. YOG- MEMBER-JUDICIAL)

i Heard Shri Ram Gopal Tripathi, Advocate on behalf of the
applicant and Shri Devendra Pratap Singh, Advocate representing
the respondents. Perused the pleadings and the documents on
record. To appreéiate the controversy/issues raised in this OA, it
is desirable to give a brief factual matrix of the case.
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in that OA filed Civil Misc. Writ petition No.65560/05, Jai Prakash
and Others Vs. Central Administrative Tribunal, Allahabad Bench,
and Ors., Annexure-9/compilation-Il.  For convenience relevant
extract of the said order reads:-

.......... We have considered the rival submission made
by leammed counsel for the parties and perused the
record.

In Y.V. Rangaiah & Ors. Vs. J. Sreenivasa Rao &
Ors, AIR 1983 SC 852; A.A. Calton Vs. The Director of
Education & Anr., AIR 1983 SC 11 43; P. Gyaneshwas
Rao & Ors. Vs. State of Andhra Pradesh & Ors., AIR
1988 SC 2068; P. Mahendran & Ors. Vs. State of
Kamataka & Ors., AIR 1990 SC 405; N. T. Devin Katti
etc. Vs. Karnataka Public Service Commission & Ors.,
AIR 1990 SC 1233 & Ram Sewak Prasad Vs. State of
UP. & Ors., AIR 1991 SC 1818, the Hon’ble Apex Court
has held that in a case of promotion, vacancy is to be
filled up as law prevailing on the date the vacancies
occurred. In the instant case the vacancy is required to
be filled up as per the law existing on the date the
vacancy occurred for the reason that statutory Rule or
Government Order is always prospective in nature
unless it is expressly or by necessary implication made
to have retrospective effect.

In view of the above, as the notification-dated
20.08.1997 does not operate retrospectively, the issue
requires to be examined as on what date the vacancy
occurred and then to proceed in accordance with law.
In case, the vacancy had occurred prior to the date of
issuance of the said notification, the respondents cannot
insist for passing the typing test but if the vacancy
occurred subsequent to the same, the Judgment and
order of the Tribunal does not require any interference.

In view of the above, we dispose of this writ
petition directing the respondents to reconsider the
whole case after determining the date on which the
vacancy occurred and pass orders on applications for
exemption from typing test. The petition stands disposed
modifying” the judgment and order of the learned
Tribunal dated 2nd September, 20035, to that effect....i.. 3

S From the record before us, it is clear that respondents in
compliance to the above referred High Court order passed order
dated 03.06.2006, Annexure A-11/compilation-I1I and M/s Jai

Prakash and three others have been regularized extending

exemption from typing proficiency.  Learned counsel for the




applicant contends that the applicants (Indrajeet and Habibullah)
are entitled to the same treatment as has been meted out by the
respondent authorities fo the candidates shown at serial No.5,6,7,
and 8 in the notification dated 29.05.1998,Annexure-
3/compilation-II and as per High Court order, the applicant should
not be treated different only on the ground that they have not
approached Tribunal/High Court. In support of this contention,
reliance is placed upon AIR 1979 SC 765, State of Kerala Vs. Km.
T.P. Rosana and 1997(2)SCC 1, 1982 UPLBEC 480 (Km. Sneh

Deep Vs. State of U.P. & Ors.)

4. On the other hand learned counsel for the respondent has
endeavored to persuade us that the applicants are not entitled to
the benefit of High Court order (referred to above); the applicants
failed in Typing test and the judgment/order passed by High Court
in the case of Others-wherein relevant facts were not brought to

the notice of High court, deserves to be ignored.

5, Having given due considerations to the respective contention
of the parties, we are of the opinion, that the applicants cannot be
treated differently in view of the ‘ratio’ laid down in the case of T.P.

Rosana (Supra) and other cases relied upon by the Applicant.

6. The contention on behalf of the respondents that High Court
judgment be ignored (on any ground whatsoever) cannot be
accepted. Firstly, the respondent should have challenged the order
before Apex Court if the respondents found that in High Court

order they had failed to being correct facts into the notice of Court
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various feasons-beyond thejr control, Particularly In case of
Preéparation of merit -list; if there g some illegality it hag to be
Prépared afresh, and all concerned to be considered and given

advantages of the same.

7 Accordingly, we find that orders dated 8.6.2006/Annexure—
12, 18.06. 1998/Annexure-4, 14.9.2000/Annexure~5 and
22.05.2000/Ar1nexure-6 cannot be sustained and are, accordingly,
set aside, with direction to the respondents tq consider the

Applicants and all other Persons, (who are similarly situated as the

order dated 03.06.2006 (Annexure-ll-Compilation—H) and should

not be compelled to rush to Tribuna] /Court.

8 OA stands allowed with the above dlrectlons/observatlons
No Costs
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