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VERSUS

1. - Bnien of India throeugh
the General Manager (Railway Electrification)
North Central Railway, Allahabad.

2. Divisional Railway Manager (Personnel),
North Central Railway, Allahabad. !

3 " Assistant Personnel Officer, in the office of
General Manager, North Central Railway,
Allahabad.

=] | 4. Chief Electrical Engineer,
North Central Railway, Allahabad.

cessasmininsa’s RIS PEONDENTS

Lk Present for the applicant : Sri Sudama Ram
| ?Presént for the respondents: Sri P.N. Rai
:
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i 4 | | : ORDER

BY HON’BLE MR. A.K. GAUR, J.M.

AT 8
i

é Through this 0.A the applicant has sought for
direction in the nature of certiorari quashing the
impugned order dated 26.05.2006 passed by the et

: | respondent Assistant Personnel Officer, North AR

Central Railway, Allahabad coupled with prayer for
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he brief facts of the case are that the

a

Jeep Driver on daily wage basis on 11.&Bgi$&$

under Dy. General Manager, Central Organizatiﬁﬂ-@f

Railway Electrification, Allahabad. On account of

his continuous service, the applicant was given
temporary status w.e.f. 08.08.1986 after passing
requisite trade and medical test. Till 1983, the
applicant continued to work on the said post at
BAllahabad and in 1993, he was transferred teo
Danapur in the project of Railway Electrification
governed by the Indian Railways. The applicant
worked in this project till' 28.08.2003 Sand Son
28.08.2003, the applicant was again transferred
from Danapur to Allahabad Division and was posted
in Electrical Branch of N.C.R., Allahabad with the
designation of ‘Helper Gr.-I1 in the grade ofi Rs.
2550-3200. In the letter dated 29.09.2003
(Annexure- 5 to the O0.A) issued by the General
Manager (P), it has clearly been mentioned that the
lien and seniority of the applicant will continue
to be maintained in his parent department till his

final absorption in NCR, Allahabad. According to

the applicant, he has been working on the post of

_applicant was initially appointed on the post of

fil. =




*’E&a- %I?XZGBS leay Kuma,r Hisfhra vs‘ '-

before this Tribunal, whlch is Stlll peﬁndin.g-- It

has also been contended on behalf of the apgiiﬁ&ﬁgi

that the respondents with ulterior motive 'tu'

justify their action have passed the order reducing

the pay scale of the applicant and also changed his

| designation. It is alleged by the applicant that

since he 1is continuously working on a particular

post for considerable period of time, he deserves

to be regularized and his pay may be protected. In

4 any view of the matter, the applicant has worked on

the post and received salary for the " Sailc, I =S

not open to the respondents to recover the said

q
f amount and the order of recovery passed against the

| applicant is illegal.

4. By fFiling reply, the respondents have denied

the allegations contended in the O.A. According to

iy the respondents, the applicant was engaged as

casual labour on 11.08.1985 and not as Jeep Driver.

The applicant Was given temporary status w.e.f.

and not in Group ‘¢oas

S
ft e 01.01.1986 in Group ‘D

He was promoted as Jeep Driver

b

Jeep Driver.
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 as adhoc Jeep Driver in grade Rs. 3050-4590, weis

‘Khalasi in Gr. Rs. 2550-3200 and prom

‘Ew an ex cadre organization, does not confer upon

him any right for regularization and continuance as

driver G¥r. Rs. 3050-4580/-. Lt is submitted by thHe

respondents that the pay of the applicant has been
fixed in accordance with rules governing fixatién
of pay and the recovery of the excess payment is
for the period, he was working as Helper Gr. Rs.

and

2550-3200 in NCR Headquarter,)giving him the benefit

7
of the pest of Driver Gr. Rs. 3050-4590, was not in
order and the order of recovery frem his pay Eor

excess payment is absolutely just and proper in the

facts and circumstances of the case.

e The applicant has filed Rejoinder refuting the
faicEs enumerated - in the  Counter Reply. "It . 38
submitted by the applicant that at the time of his
Eransfer, he was drawing his salary € Rs. 3875/-
per month in pay scale Rs. 3050-4590. According to
the applicant, in wview of the decisien dated
06.05.2005 rendered by the Hon’ble Supreme Court in
Ehe cadse of Bhadei Ral Vs. U.O0.I & Ors, the pay,

which the applicant was last drawing on the date of
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der and directed the respondents to

consider the applicant for regularization aga::.nfs—t

Group ‘C’ post subject to availability of post and

exemption from passing the trade test.

6. We have heard the learned counsel for both the

parties and perused the pleading as well.

T In our considered view, the promotion given in
the ex cadre organization was ﬁﬁ/adhoc in nature
v
and benefit of}zsame cannet be given to @ Ehe
applicant 1in regular cadre, where hg holds his
lien. The pay of the applicant has been fixed in
accordance with the rules governed for fixation of
pay. The applicant may enjoy the benefit of
promotion in higher grade in ex cadre organization
cill = swch time 'he - has worked in" ex cddre
organization and on return to his parent cadre, re-

fixation of pay of the applicant has rightly been

done in accordance with rules.

B We have carefully gone through the decision

dated 30.03.2006 passed by Principal Bench of this
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sent case, the applicant has clai

uashing the order dated 26.05.2006 with r

the recovery of a certain amount frﬁm" @jrxfﬁﬁgiff'”i
promoting him to a Group ‘C’ post. We have also "

carefully seen the decision rendered by the Hon’ble

Supreme Court in Civil Appeal No. 3154/05 (Bhadei
Rai Vs. IKH: & Ors.). We are fully convimced Ehat
both the order of repatriation from promoted post
of ex cadre organization to substantive post in
regular cadre 1is sustainable, but, in any case, the

applicant is not entitled to pay protection.

9. The learned counsel for the applicant has
contended that he has not at all misrepresented
before the respondents nor committed any
concealment in getting monthly emoluments after his
repatriation to the substantive post in open ' line.
In view of catena of decisions, the respondents
have no right to recover the amount in question. It
has, therefore, been contended that as the employee
had been in receipt of higher amount on account of

erroneous fixation by the authority, should not be

asked to repay the excess amount paid to him, and

that recovery is uncalled for. In support of his

.....




12000 SSC (LsS) 3947

Gahiib Ram Wa. State of Haryass, 1995 ScC
3 248;
S L 4y, Shyem Babu Verma Vs. WUOE & OF¥s., 1994: SEEEsS &
(L&S) 6837

g sEaEe of Karnatka Vs. Manglore University,

2002 SCC(L&S) Vol.3 page 302,

Learned counsel for Ehe respondents on the other

hand urges that the applicant 1s not entitled toO
higher salary even he has worked on promoted post

! in project on adhoc basis.

10. We have carefully gone through the record of
- | the case and we are€ firmly of the view that there
is no misrepresentation OI concealment of fact omn
the part of the applicant and in any event,
recovery from the applicant is uncalled for because
he had been 1in receipt of higher amount on account

of erroneous fixation of pay by the respondents, J

for which he is not to be blamed.
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' the applicant and, if any amount has been r&eawaEE@

from the applicant earlier, the same may 'bﬁ%
returned to him, within a period of two months from

the date of receipt of a copy of this order.

12. There will be no order as to coskEs.

/Anand/
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