RAJAN, JUDICIAL MEMBER
1AN, ADMINISTRATIVE MEMBER

er Kauser, AAO(AudIt),
S/0 Shri D. B. Kauser
0 12-B/13 Dandia, Tulsi Park, Allahapur,
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By Advocate : Srl D.B. Kauser
-
Versus

1. Comptroller & Auditor General Of Indla,
10 Bahadur Shah Zafar Marg,
New Delhi-110002.

2. Principal Accountant General,
(Civil Audit), Uttar Pradesh,
Allahabad-211001.

3 Union of India,
(By & through its Secretary, Govt. of India,
Union Ministry of Personnel, PGP (DOPT),
New Delhl-110001.

.+ .......Respondents
By Advocate : Shri A. Sthalekar

X ALONGWITH

ORIGINAL APPLICATION NO. 516 OF 2006

mi——




1. Civil Account Assoclation
in the office of the Accountant General (AIE) I & II,
Uttar Pradesh Allahabvad through its General Secretary,
Sri Uma Shanker Singh.

2 Shri Uma Shanker Singh Son of R.D. Singh,
presently posted as Senior Accountant,
in the office of the Accountant General (A&E) I &I1I,
Uttar Pradesh, Allahabad.

3. Shri Kamla Kant Pandey, Son of Late Vishwa Nath
Pandey, presently posted as Accountant in the office
Of the Accountant General (A&E)I,
Uttar Pradesh, Allahabad.

4, Atul Mishra Son of Late Jal Nath Mishra,
* presently posted as Clerk in the office of Accountant
General (A& E) 11, Uttar Pradesh, Allahabad.

lllllllllll

By Advocate : Shri V. Budhwar & Sri A. Tripathi

versus

1. Union of India, through Secretary,
Ministry of personnel, Public Grievances and Pension
(Department of Personnel & Training), New Delhi.

2 Comptroller and Audit General of Indla,
10 Bahadur Shah Jafar Marg, New Delhi.

3. Accountant General (A&E) I,
Uttar Pradesh, Allahabad.

=3 Deputy Accountant General (Admn.)

Office of A.G. (A&E), I Uttar Pradesh,
Allahabad.

3. Accountant General (Audit & Accounts),
Uttaranchal at Dehradun.

/ By Advocate : Sri A. Sthalekar |

. .Applicants

Respondents
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ALONGWITH

ORIGINAL APPLICATION NO.536 OF 2006

1. Section Officers/Asstt. Accounts Officers Assoclation,
in office of the Accountant General (A&E) I & 1I,
through General Secretary Shri Ram Kripal.

Z. Ram Kripal, Son of Late Nanku Lal,
aged about 39 years, presently posted as Assistant
Accounts Officer, in office of the Accountant
General (A&E) I & II, and also holding the post of
General Secretary, Section Officers/Asstt. Accounts Officers
Association, in office of the Accountant General (A&E) I & 11,
Allahabad.

3. R.K. Singh, son of Shri Ram Bachan Singh,
aged about 46 years, Presently posted as Asslistant
Accounts Officer, in office of the Accountant
General (A&E) I & II, Allahabad.

. . ..Applicants.
By Advocate : Shri Vikas Budhwar
versus

1. Union of Indla, through Secretary

Ministry of Personnel, Public Grievances and Pension
(Department of Personnel and Training),
New Delhi.

2. Comptroller and Auditor General of Indla,
10, Bahadur Shah Jafar Marg, New Delhi.

3. Accountant General (A&E)I & 11, U.P.
Allahabad.

4. Deputy Accountant General (Admn.), In the

office of Accountant General (A&E) I, U.P.
Allahabad.

L ———————————— - -

S ———
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6.

Accountant General Uttranchal at Dehradun.

Senlor Administrative Officer (Appointment)
in the office of Comptroller and Auditor General of India,
10 Bahadur Shah Jafar Marg, New Delhi.

lllllllll

By Advocate : Shri A. Sthalekar

ALONGWITH

ORIGINAL APPLICATION NO.574 OF 2006

Group ‘C’ and ‘D’ Employees Audit Association,

Office of the Accountant General Uttar Pradesh,
Allahabad, through its General Secretary Manoj Kumar
Srivstava son of Sri Jwala Prasad Srivastava,

Senior Auditor, Office of the Accountant General,

U.P., Allahabad.

Manoj Kumar Srivastava, Son of Sri Jwala Prasad
Srivastava, Senlor Auditor, Office of the

Accountant General UP Allahabad, General Secielary,
Group 'C" and 'D" Employees Audit Association,
Office of the Accountant General Uttar Pradesh Allahabad.

Raj Kumar pal Son of Sri S. P. Pal, Senlor Auditor,
in office of the Accountant General UP Allahabad.

Ey Advocate : Srl Slddharth Singh

Versus
1. Union of India, through Secretary,
Ministry of Personnel, Public Grievances and Pension
(Department of Personnel Training) New Delhi.
Mprrwrw B R A A—

Respondents

Applicants

-—
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2. The Comptroller and Audit General of India,
10-Bahadur Shah Zafar Marg, New Delhi.

3. The Principal Accountant General (Clvil Audit), UP Allahabad.

4, The Deputy Accountant General (Administration) Office
of the Principal Accountant General (Civil Audit), UP Allahabad.

3. The Accountant General (Audit and Accounts)
(Uttaranchal) Dehradun.

6. The Senlor Administrative Officer (Appointment)

In the Office of Comptroller and Auditor General
of India, 10-Bahadur Shah Zafar Marg, New Delhi.

By Advocate : Shri A. Sthalekar

|
ALONGWITH i

ORIGINAL APPLICATION NO.575 OF 2006

I Asslstant Audit Officers/Sectlon Officers (Audit) Assoclation,
Office of the Accountant General Uttar Pradesh Allahabad,
through its General Secretary Vinod Kumar
son of Sri R.D. Dwivedi, Assistant Audit Officer, i
n the office of the Principal Accountant General (Civil /Audit)
‘U.P., Allahabad.

2. Vinod Kumar son of Sri R.D. Dwivedi, Assistant Audit
Officer, Office of the Accountant General UP Allahabad,
General Secretary, Assistant Audit Officers/Section Officers
(Audit) Association, Office of the Principal Accountant General
(Civil Audit) Uttar Pradesh Allahabad.

3. Prabodh Kumar Gupta Son of Sri D.L. Gupta, Assistant

Audit Officer, In office of t he Accountant General
(C and RA) UP Allahabad.

....... Applicants.

Advocate : Sri Siddharth Singh
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Versus

8 Unlon of India, through Secretary,
Ministry of Personnel, Public Grievances and Pension
(Department of Personnel Training)
New Delhi.

A The Comptroller and Audit General of India,
10-Bahadur Shah Zafar Marg, New Delhi.

3. The Principal Accountant General (Civil Audit),
UP Allahabad.

4. The Deputy Accountant General (Administration)
Office of the Principal Accountant General (Civil Audit)
U.P., Allahabad.

S. The Accountant General (Audit and Accounts)
(Uttranchal) Dehradun.

--------

By Advocate : Srl A. Sthalekar

ALONGWITH

ORIGINAL APPLICATION NO. 600 OF 2006

/Bhola Ram, Son of Late Ram Deen Ba Ram,
Resident of 108 Ganga Nagar Rajapur Allahabad
At present posted as Supervisor under the Control
Of Pradhan Mahalekhakar (Civil Audit ) U.P.
Allahabad.

iiiiiiiii

By Advocate : Shri P. K. Kashyap

Versus

1. Union of India through Pradhan Director Staff
office of Niyantrak and Mahalekha Parikshak at
10 Bahadur Shah Zafar Marg, New Delhi- 1100021.

\ :
1

Respondents

Applicant



2. Sachiv Pradhan, Mahalekhaka Civil Audit U.p.
Allahabad.

3. Senior UP Mahalekhakar Administration Office of
Pradhan Mahalekhakar Civil Audit U.P. Allahabad.

4. Sachiv Mahalekhakar (lekha avam lekha Parkisha/
Uttranchal Dehradoon.

o iy el e Respondents.

By Advocale : Shil A. Sthalekar

ORDER
HON'BLE DR. K B S RAJAN, JUDICIAL MEMBER

As the Issue Involved in all the above 0.As is common, a common

order would suffice and hence, this common order Is passed.

2: The Issue: The Office of the Comptroller and Auditor General of
India, vide their order dated 22-02-2006 brought out Policy for allocation of
Staff on separation of cadres in the office of reorganized States and decided
that the separate cadres on the basis of the Policy would be effective from
01-06-2006. The above policy was formulated in the wake of the bifurcation
of the State of Uttar Pradesh as U.P. And Uttaranchal, vide Uttar Pradesh
Reorganization Act, 2000 (hereinafter referred to as 'the Act’ ). The Issue is
whether the said Policy could be held legally valid and whether transfers

gffected on the basis of the policy could also be held valid.




3.

The facts: Parliament had enacted on 25" August, 2000 Act 29/2000

i.e, "The Uttar Pradesh Reorganization Act, 2000.” By virtue of this Act, a

new State called “State of Uttaranchal” comprising of the following Districts

of the State of Uttar Pradesh had.been formed.

£ 9

|
2. Tehrl Garhwas
3. Uttar Kashi

4. Chamoli

5
6
Z
8

Pauri Garhwal

Dehradun

. Nainital

. Almora
. Pithoragarh

Udam Singh Nagar

10.Bageshwar
11.Champawat
12.Rudraprayag
13.Hardwar.

3.1 The division of one State into two, warranted certain provisions

relating to the State Cadres of I.A.S. and other services. While Sec. 72 dealt

with State Cadre in the IAS, IPS and IFS, Section 73 dealt with provisions

relating to ‘Other Services'. The said provision, which is relevant in this case

reads as under:-

/3.Provisions relating to other services: (1) Every person who
Imimedlately before the appointed day Is serving in connection with
the affairs of the existing State of Uttar Pradesh shall, on and from
that day provisionally continue to serve in connection with the
affairs of the State of Uttar Pradesh unless he is required, by
general or special order of the Central Government to serve
Provisionally in connection with the affairs of the State of
Uttaranchal.




L C—

provided that every direction under this sub sectlon Issued after
expiry of a period of one year from the appointed day shall be
issued with the consultation of the Government of the Successor
States.

(2) As soon as may be after the appointed day, the Central
Government shall by general or special order determine the
successor State to which every person referred to In sub section (1)
shall be finally allotted for service and the date with effect from
which such allotment shall take effect or be deemed to have taken
effect.

(3) Every person who s finally allotted under the provisions of sub
sec (2) to a successor State shall, if he is not alieady serving
thereln be made avallable for serving In the successor State from
such date as may be agreed upon between the Government
concerned oi in default of such agreement, as may be determined
by the Central Government.”

3.2 The applicants in the O.As (and also the members of the Applicant
Assoclation in OA No.575/2006) are working in the olflce of the Accountant
General, audit/Accounts Office In U.P. Thus, some of the staff mmembers
were already at the respective Districts of the then non-bifurcated UP and
after the bifurcation of the State, those who were in the respective Districts
which formed the new Uttaranchal State continued in their respective
positions. However, as the complements provided to these Districts were
found to be Insufficient, some others from the Districts of Uttar Pradesh,
were sent on tour to varlous offices of the respondents slituated at
Uttaranchal. While sending persons on tours retaining lien at Uttar Pradesh

could not be relented as the service conditions do not get altered, when the

2
Uthorities had chosen to transfer such persons to the State of Uttaranchal,
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the applicant assoclation (in OA No. 575/06) along with certaln others moved
the Tribunal by way of O.A. No. 1313/2003. Likewise, certain other
aggrieved persons had also filed such O.As. All such applications were dealt
with by the Tribunal which had by order dated 02-01-2004 dismissed the
applications and upheld the transfer. Being aggrieved by the dismissal of the
O.A. No. 1313704 and connecled 0.A5,  the orde of the hiibunal was
challenged in civil writ petition before the Hon'ble High Court of Judicature at
Allahabad vide Civil Misc. Writ Petition No. 664/2004. Certain other writ
petitions were also filed and all these were connected together with Writ

Petition No. 654/04 being the leading petition before the Hon'ble High Court
of Allahabad. The Hon'ble High Court was pleased to set aside the order of

the Tribunal, vide judgment dated 26" March, 2004 and certain portions

thereof are extracted below:

w7 Under Article 151 (2) of the Constitution of India,
Comptioller and Auditor General of India is required to submit
audit report In relation to the accounts of the State to the
Governor of the State, who in turn shall lay the same before
the Legislature of the State.

8. Similarly under Sections 10 and 11 of the Comptroller
and Auditor General (D.P.C.) Act, 1971, the Comptroller and
Auditor General of Indiais required to compile the accounts of
the State and submit report to the Governor. In respect of
the Stale of Uttaranchal also the aforesaid constitutional and
statutory obligations are required to be filled by the
Comptroller and Auditor General of India. In order to carry
out the aforesaid constitutional and statutory obligation, the
Office  of the Accountant General (Audit and Accounts)
Uttaranchal at Dehradun was established on 9" May, 2002.

Uttaranchal at Dehradun was created for the first time in the

| / Since the Office of Accountant General (Audit and Accounts)
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year 2002, it was necessary that the newly created office was
properly staffed and since it was not possible to make fresh
appointments on the various posts in the newly created office,
a transfer policy was formulated inter alia providing for
transfer for a period of 18 months for the employees working
in the Office of Accountant General U.P. At Allahabad. The
transfer policy so formulated by the respondents was given
effect to by Issuance of the orders of transfer dated 29"
October, 2003 and 31" October, 2003.

9. Under the aforesald orders of transfer, employees
working in the office of Accountant General U.P. At Allahabad
were transferred and posted at Uttaranchal for a period of 18
months. According to Department, audit cycle is a calendar of
12 months and prescription of 18 months takes care of the
requirement In connection with the preparation of reports etc.
Thus, there was rational In fixing the period of 18 months
for transfer and posting of the employees at Uttaranchal.

10. The aforesaid orders of the transfer were challenged
basically on the ground that petitioner employees aforesaid are
not members of any centralized service. Their service
conditions are requlated by the Indlan Audit and Accounts
Departiment (Senlor Account)  Recraltment Rules, 1988; Indian
Audit and Accounts Depattiment, Audit Officers (Commeirclal)
Recruitment Rules, 1989, the Indlan Audit and Accounts
Department (Senior Auditor) Recruitment Rules, 1985. The said
rules have been framed in exercise of the power under Article
148 (5) of the Constitution of Indla. The said service rules do
not provide for any condition of tiransfer. In the appointment
letters issued to the petitioners there was no condition about
thelr being transferred outside State of Uttar Pradesh. Thus It
is submitted that the petitioners cannot be transferred outside
the State of Uttar Pradesh. Itis further stated that the Office of
Accountant General (Audit and Account) Uttaranchal at Dehradun
is neithera branch nor Zonal Ofice of the Accountant Geneial
(ARE) I & I Uttar Pradesh and nor it is a separate Account
Office of the State Government of Uttar Pradesh.

20. The only question which remains for the consideration is
as to whether in absence of the slatutory service conditions
providing for transfer, is it permissible under the law that an
employee working under one Cadre Controlling Authority can be

transferred to the jurisdiction of another Cadre Controlling
“Authority without his consent.
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22. Broadly stated stands of the respondents is that the
Comptroller and Auditor General by virtue of Article 149 of the
Constitution of India has necessary competence and power to
Issue departmental instructions on matters of conditions of
service of persons serving in his department and such
departmental instructions have force of law and hold the fleld
to the extent that they are not inconsistent with the rules,
Manual of Standing Order (Administiative)  issued by the
Comptroller and Auditor General contains the provisions for
appointment by transfer on deputation and, as such, it is to be
deemed that the petitioners have been shifted on deputation
for a perlod of 18 months Irrespective of the fact as to
whether the petitioners had given their consent for the same
or not.

23. The contention ralsed on behalf of the respondents
appears to be attractive. However, on analysls of the service
rules, circular issued and the general principle of law, it would
be clear that the stand taken by the respondents Is legally
not justifiable. The concept of deputation carries with it the
concept of lending and borrowing with the consent of the
person, whois to be sent on deputation. Meaning thereby,
there must be a department in which a particular employee is
working, the department is willing to lend the service of the
employee for another department , the other departiment s
willing to accept the employee so lend for Its service and
most Important the employee has given his consent and Is
ready and willing to work with the borrower. In absence of
any of the aforesaid three conditions, there cannot be any
deputation.

26.  Thus, no person contrary to his will can be asked to serve
another master. It is not Indispute between the parties that the
Cadre Controlling Authority of the Office of the Accountant
General (ARE) I & II, Uttar Pradesh at Allahabad Is different
than the Cadre Controlling Authority of the employees working
In the Office of Accountant General Uttaranchal.

27.  For sending an employee on deputation, his consent Is a
must.  Admilttedly, in the facts of the piesent case, the
employees who has approached the Tribunal as well as this
Court has not opted for being sent on deputation to
Uttaranchal. In absence of their consent to opt for Uttaranchal,

/\/it cannot be sald that they are belng sent on deputation. The
J
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impugned order of transfer, as such, cannot be sustained as
one being In the nature of deputation.

28. The rules which have been referred to In the
judgement of the Tribunal, quoted hereinabove, only provide
for transfer from one office or post to another under the
control of the same Cadre Controlling Authority In whose
cade they are borne. The petitioners herein are borne under
the Cadre Controlling Authority of either the Principal
Accountant General (Audit)-1, U.P. Allahabad or the Accountant
General (A & E)-1, U.P. Allahabad.

29. They are not liable to be transferred by these
authorlties to the Office of Accountant General (Audit &
Accounts) Uttaranchal at Dehradun. The power of the
Comptroller and Auditor General cannot be extended 1o
confer a power to transfer an employee contraty to the
aforesaid service condition to any place within the Country.
The power upon the Comptroller and Auditor General to
clause 4.2.1. and 10.4.1. cannot be read In a manner to
suggest that the Comptroller and Auditor General of India
has unlimited power to transfer an employee borne in
jurisdiction of one Cadre Controlling Authority to that of
another Cadre Controlling Authority. The provisions of the
standing Manual, namely 4.2.1 and 10.4.1, when they

contemplate sending of an employee on deputation with the

approval of Comptioller and Auditor General necessarlly apply
that the consent of the employee who is being sent on
deputation has been obtained. The rules cannot be read so

as to suggest that an employee can be sent on deputation
without his consent to other States.

30. The finding of the Tilbunal, as such, tieating the
impugned oitder of transfer to be oiders shifting the
employees of department irrespective of the fact whether the
petitioner-applicants have opted for the same or not, cannot
be legally sustained.

34. In the circumstances stated above, there being no
service condition for tiansfer of an employee borne under one
Cadre Controlling Authotity In the appointment letter of the
petitioners or In any other statutory service conditions
applicable to the petitioners, the Impugned order dated
29.10.2003 and 31.10.2003 are patently Illlegal and are not

/’sustainable In the eyes of law and are accordingly quashed.
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35.  Undoubtedly transfer policy framed by the employer Is

not justifiable in the
any statutory force.

Court of law as it does not have have
But If the transfer orders are lssued

contrary to the service conditions applicable, such orders are
liable to be struck down. peferences may be had to the
judgements of Hon'ble Supreme Court In Shilpl Bose vs. State
of Bihar, AIR 1991 SC 532 ; Bank of India vs. Jagjit Singh
Mehta, AIR 1992 SC 519, Union of India Ors. VS. S.L. Abbas,

AIR 1993 SC 2444.

Moteso, as the petitioners ate not

questioning the policy of transfer formulated by the
respondents, the challenge is on the ground that there being
no provision for transfer  under the corvice  ules,  the
petitioners cannot be transferred by the respondents.  Thus,
the judgement ioferred to by the respondents have absolutely

no application to the

(acts of the present case and the legal

contention raised in that regard Is totally misconcelved.

36. In view of the

aforesald, the petitions succeed and are

allowed. The orders impugned dated 29.10.2003 and
31.10.2003 are hereby quashed. The judgement of the
learned Central Administrative Tribunal, Allahabad Bench,
Allahabad dated 2 January, 2004 |Is set aside. However, IU IS

provided that the 1
fromn the employees
Uttatanchal and shall

espondents may, after obtaining consent
concerned, send him on deputation to
ensure payment of deputation allowance

to such employees. It IS further provided that the employees

who have joined on

transfer at Uttaranchal under the interim

order passed by this Coutt, will be entitled for deputation
allowance for the period they have wortked at Uttaranchal

and they shall not
without their consent

be asked to continue at Uttaranchal
any further.”

3.3 The respondents have taken up the above judgment before the

Hon'ble Supreme Court In SLP (C) No. 11957/04 and the Apex Court by

order dated 20-07-2004 gave a partial stay of opetation of the Impugned

order In so far as it requires consent of the employees and it was made clear

that for the time being th

e respondents shall be treated as belng on

i
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deputation and directed that such deputationists be afforded all allowances.

Thereafter, the petition has been numbered as CA 631/05. On 08-04-2005

an I.A filed came up for consideration when the Apex Court had directed

that the case be listed in August, 2005 and on 29-08-2005, when the case
came up, no orders were passed. (The latest information has been taken out
from the internet) Thus, the stay granted continues and the persons who
were transferred were treated as one on deputation with usual allowances.
The applicants In the 0.As In hand have not given their consent for transfer
and they are not willing to get allocated Uttaranchal Cadre. In respect of
those transfer, the period of deputation was 18 months. In fact, after
completion of 18 months of deputation by the previous batch, another batch
was also sent vide order dated 02-08-2005 and the arrangement so made

had been stipulated to be subject to final decislon by the Apex Court.

3.4 While the above was with reference to earller transfer under the then
evolved transfer policy, based on almost identical transfer policy, the present
transfer policy has been formulated with one vital difference, i.e. there has
been no specific period, which means that the present transfer is on
permanent basis. This would thus mean that there has been a complete

cadre change. The relevant portion of the transfer policy Is as under:-

"Where sufficient volunteers are not available to go on
/  deputation, the junior most persons in each cadre may be sent

\/ on deputation to the newly created/re-organized offices.
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irther promotion etc., The# grievance of the applicants Is aggravated by the

alleged fact that there has been imbalance in the allocation.  The statistics as

given in the applications is as under:-

b |
(a) Sanctioned Stréngth for UP and Uttaranchal:
Assistant Audit Officer: 415 ¥
Section Officer (Auditor) 81
(b) Men-in-position for UP and Uttaranchal
Assistant Audit Officer 283
Section Officer : 119
(c) Surplus deficlenty Position:
Assistant Audit Officer -132
Section Officer + 38
(d) Allocation to State of Uttaranchal:
" Assistant Audit Officer 36
Section Officer (audit) 25

3.6 Of the above, a few have given their option and remaining had not

given their option to be encadred in the Uttaranchal State Cadre.




eral or speclal order of the Central Government azd to

best of the knowledge of the applicants, no such general or special order |

of the Government has been Issued.

3.8 The policy of transfer, also stipulated that If sufficient number of

volunteers are not available (l.e. for deputation) the junior most In the cadre |

would be transferred. This stipulation according to the applicants would mean

unilateral decision to shift the officers and the same would be permanent.

3.9 The applicants In all the O.As have assalled the transfer policy on the

followlng grounds:

(a) Respondent No. 1 has no legal locus standl to come up
with 'separation of cadres’ policy as a substitute to the earlier
impugned 'TRANSFER POLICY' of December, 2002;

(b) Some applicants have already endured an eighteenth
> month spell of deputation as Section officer (Audit) in the O/o.
The Accountant General, Uttaranchal, Dehradun and other
personnel in all cadres (including Assistant Officers) remain placed
on deputation ternms that Isto last beyond January, 2007, hence
; the applicant owing to the fortuitous circumstance of promotion
- as Assistant Audit Officer w.e.f. 17 January, 2006 could not be
picked up again on the speclous plea of junior placement in the
senlority list either in June 2006 or thereafter.
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{E@ “The move smacks of gross artbitiariness  when 157 men
of the sccond rtound of deputationist me not going to complete
thelr 18 month term till early January, 2007;

() “Cadre-related matters” happen to be part and parcel of
conditions of service inregard to which Respondent No. 1 has no
independent powers under Article 148(5) of the Constitution.

(g) As per the ratio of judgement of the Apex Court In
Doraiswamy's case, Government of India either singly or jointly
ate not empowered to act unless and until the relevant
ptovisions of the U.P. Reorganisation Act, 2000 (Act No. 29 of
2000) Is suitably amended by the augusl Patliament

(h) There are already sufiicient vacancles in the State of Uttar
PMradesh and as (o as functioning In the State of Uttaranchal |s
concerned, as many as 36 Incumbents are working there on
deputation on the post of Assistant Audit Officer and 25 on the
post of Section Officer (Audit).

(i)  The new transfer policy Is nothing but circumventing the
orders of the Hon'ble Supreme Court and also against the spirit
of the orders of Hon'ble High Court, passed in Civil Misc. Writ

Petition No. 664 of 2004 which has not been stayed entitely by
the Hon'ble Supreme Court.

() To the best of knowledge of the applicants, no general or
special order has been issued by the Central Government,
namely the President of India In regard to the allocation of the
applicant Association in the olfice of r1espondent No. 5, Le., at
Uttaranchal.

(k) Inview of the express provisions contained in Article 148
(5) of the Constitution of India, no rules have been framed
by the President after consultation with the Comptroller and
Auditor General of Indid in regard to the service condition the




n th \ are the same as In the other O.As. Likewise, OA No. 516 of 200!
lm been filed by the Civil Accountants Association, while OA No. 600/06 Is

ﬂled by the lone apwplilcaht Bhola Ram, supervisor. All have raised Identical

T
e

legal plea.

31 In OA No. 536, the order dated 06-03-2006 passed by the Deputy

Accountant General/Administration has been Impugned and the same reads

as under:-
o In Accordance with the directions issued by
* Headquarters vide letter No. 62-NGE (App)/53-2003 dated -,
separated cadres in the reorgansied State of Uttaranchal
| ate to be in place on 1.6.2006. For allocation of staff on
| separation of cadres inthe reoiganised State, a policy has
been framed by the Comptroller and Auditor General of
India (Policy enclosed as Annexue 'A’). Accordingly, fresh
options in the presciibed format (enclosed as Annexure ')
are required to be obtained from all the existing staff for
i permancent tiansfer to the newly created/reorganised office.

As such, all the existing staff of offices of
. Accountant General (A&E), Uttar Pradesh, and, Uttaranchal (at
Allahabad, Lucknow and Dehradun) including the persons
on deputation to other offices/depaitments, unauthorised
absence or under suspension, are requited Lo submit thef
option in the prescaibed format through theit respective

W/

office/coordination, for permanent allocation to the office of
their choice.
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mfﬂa | Date of lmpugmdwpawﬂl—“ﬂqby ﬁemrk ar} 5 I 1
Order b i _
516/06 : Dy. Accountant|Calling for option .
: . G 06/03/06 |General, Adm'n
S 536/06 06/03/2006 -do-|-do-
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(b) The Comptioller and Auditor General holds full powers to frame
rules and conditions of service in respect of persons serving in the
LLA&A.D.

(c) After the creation of the new State of Uttaranchal, the new
sancloned stiength has been worked out on the basls of actual
work load. The existing vacancies in the old office are to be shared
with the newly created Uttaranchal State.

(d) To fulfill the constitutional and statutory obligations, the
services in each cadre of experienced officers/officials are required
in the new office and hence the Policy for allocation of staff on
separation of cadies has been fiamed. The sald policy prescribes
a new sanctioned strength (person in position) and vacancies to be
shared equally between U.P. Audit Office and Uttaranchal In o most

sclentlfic and justified manner.

(e) The stipulation of deputation for a period of 18 months was
made on the justifiable basis that continuity was warranted in
performing the obligatory functions of the organization.

L ]

(H The C & AG has power to delegate his authorities to his
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allowed the staff to go on deputation to Uttatanchal, which means
that the Apex Coumt has upheld the temporary transfer order.

(h) Since this Cadre Bifurcation Is a new exercise/event, persons
can be sent to the Uttaranchal Office even if they have completed
their tenure In Uttaranchal Office as part of temporary transfer on
previous occasion. The applicants are expressing thelr desperation
to get themselves and stimtlarly placed other stall exempted on the
ground that they have alieady done one stint of deputation for 18

months at Uttaranchal.

(i) The policy for separation of cadre provides that one time option
shall be called for from all existing staff for permanent allocation to
the office of their choice. This will be accomplished by following all
canons of natural justice.

(J) To enste notmal and smooth functioning, the anangement ol
temporary transfer has been discontinued and the policy for
sepatation of cadies has been framed which is peifectly legal and

valid and hence deserves to be upheld by the Tribunal.

The counsel for the respective paities had presented their respective

cases at length. Citations referied to also have been in abundance, and all




5. 1he spinal polnts mged inunison by the cow sel for the applicants in

~all these 0.As mainly cong'e.al'lnto the following:-

(2) The oiders impugned are without jurisdiction:  When under Sec
73 of the Reoiganization Act, evcry person who immediately before
the appointed day is serving in connection with the affairs of the
existing State of Uttar Pradesh shall, on and from that day

provisionally continue to serve in connection with the affairs of the
State of Uttar Pradesh unless he is required, by general or special
order of the Cential Government lo seve provisionally in
connection with the affairs of the State of Uttaranchal, in the instant
cases, there has been no general or special order of the Central

Government and as such, the Iimpugned policy is illegal.

(b) The C & A.G. Cannot be a part of "Central Government” .

() the service condilons ol the appliconts get allected by the
impugned orders and as per Ail. 148(5) of the Constitution of India
the service conditions shall be presciibed by tules made by the
President after consultation with the Comptioller and Auditor General
gnd in the Instant case no such tules have been framed In accordance

with the above said pmviSlons of the Constitution. Admittedly, vide




i

6.

, Fegal scrutlny even If consuitatlan had l:aeen

Wﬁ’ﬁiﬁjﬁﬂt since, the sLatute provides for formulation ﬁf any m:ia maly

by the President In cons ultelliuu with the C f AG and not vice versa

ad s such, the policy framed by the € 8CAG is beyond his powers,

(d) The cadre controlling authority changes by virtue of the transfer

and no person contrary to his will can be asked to serve another
master.

(@)  Transfer 1s no longer a mere inddence of service, but as held by
the Apex Court in the case of National Hydio Electiical Power
Corpoiation limited vs Shii Bhagwan, 2001(8) ACC 574, thansfer of a

patticular employee appointed to a class or category of transferable
post from one place to another is not only an incident but conditions

of service.

(f) Some of the cadres involved are not centralized and hence, no

transfer can take place.

(g) Disproportionate allocation of stalf members, compated to the

magnitude of workload involved.

Counsel for the respondents have reiterated the contentions as

contained in the 0.A. They have also submitted that the Apex Court is




easse \wuld bind all the persons sewlug In the C & AG Or,gtillfz-f.i_"’ :

:Hﬁw-ewer, it has been categorically stated by the respondents vide para 19 of e |
their counter in OA 537/06 that the earlier case was one of temporaty

vansfer and as the same was causing distuption in the functioning, the :

Comptroller and Auditor General has decided to bifuicate the cadre so that
the constitutional and statutory obligation may smoothly be fulfilled. The
policy for separation of cadre is an entirely different event an_d cannot be
clubbed with the previous tempotaty tansfer  policy. e Policy for
sepatation of cadie Laying down ground tules for c;uhh hifurcation is not in

conflict with orders of the Hon'ble Supteme  court of India. Nence, this case

Is declded on the basls of metlit.
9. The discussion:

9.1 The applicants submit that the C & A.G has no jurisdiction in the

matter as under See. 73 of the Reotganization Act, it is the Central

Government which is the authority for positioning the serving persons In the
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Provisions_relating to other services: (1) Every person who
immediately before the appointed day is serving in connection with the
affairs of the existing State of Uttar Pradesh shall, on and from that
day provisionally continue to serve in connection with the affairs of the
Stale of Uttar Pradesh unless he is required, by general or special
order of the Central Government to serve provisionally In
conneclion with the affairs of the State of Uttaranchal.

I B

Provided that every direction under this sub section Issued after

- expiry of a period of one year from the appointed day shall be

issued with the consultation of the Government of the Successor
States.

(2) As soon as may be after the appointed day, the Cential
Government shall by general o1 special order determine the
successor State to which every person referred to In sub section
(1) shall be finally allotted for service and the date with offect from

which such allotment shall take cllect or be deemed to have taken
cfloct.

(3) Fvery person who s finally allotted under the provisions of sub
seclion (2) o a successor State shall, if he is not alteady serving
therein be made available for serving in the successor State from

such date as may be agreed upon between the Government

concerned or in default of such agreement, as may be determined
by the Central Government.”

9.2 The spiiit of the above section is that on reorganization of the States,
in so far as the serving employees are concerned, they are allowed to
continue in thelt 1espective station and position, but on provisional basis and

] for their shifting from the respective position/station, a general or special

F
hl
ke




9.3 It appears that the C & AG presumed that his own order itself would

suffice, for according to the respondents, provisions contained in Art. 148(5)
of the Constitution take care of each and every contingency. In other words,
orders of C & A.G. seem to be taken as orders of the Cential Government.
The task is whether C & AG can be sald to be a wing of the Central

Government? Section 3(8)( b )( ii ) of the General Clauses Act. It Is as

follows:

Central Governmentd shall in relation to anything done or to be
done after the commencement of the Constitution, mean the
president; and shall include in relation to the administration of a
Part C State, the Chief Commissioner or Lieutenant-Governor or
Government of a neighbouring State or other authority acting
within the scope of the authority glven to him or it under Article
239 or Article 243 of the Constitution, as the case may be.O]

9.4 The above does not state that C & AG is a part of Government. In fact
C & AG cannot, by virtue of Its functional responsibilities, a part of Central
Government nor could It act on behalf of Central Government. In the case of

T.N. -Godavarman Thirumulpad (87) v. Unlon of Indla, (2006) 1 SCC

29, reference has been made to Chapter 111 of the CAG Act and the Apex




Accounts 1o the President, Governors of States an
1ato of Unlon Teultories havivg | egishbiiv
5. Under Section 12, CAG is 1eqt -

._:ﬁméfﬂﬁn and render assistance tfj

ﬂt AR ~ Government and the State Governments, (Fmphasis

9.5 From the above it is abundantly clear that CAG is an independent body |

‘ -
and thus distinguishes itself from Union or State Government. 1f C & AG be a
part of the Central government, the CAG Act would not distinguish it from

Centfal Government. Thus, It Is clear that central Government does

not include C & AG.

4 :
9.6 Thus provisions of Section 73 of the Reorganization Act have not been

complied with, while shifting the persons from U.P to Uttaranchal.

9.7 Respondents have tiled to justify thelr action by taking shelter under

the provisios of Art. 148(5) of the Constitution. The sald Clause In the sald

Article reads as under:-

CISubject to the provisions of this Constitution and of any law
made by Parliament the conditions of service of persons
serving In the Indian Audit and Accounts Department and the
\ administrative powers of the Comptroller and Auditor General
g ' shall be such as may be presctibed by rules made by the




ate powers. As such, it Is essential to conslder the scope and

ew&erﬂtaf lhusc provisions.

9.9 When there is bifurcation of an existing State into two, for shifting the

persons already serving In the erstwhile un-bifurcated State to the newly
carved out State, there must be a consultation with the Central Government.
The slgnificance of consultation nd effect of non consultation have been

succinctly brought out in the case of Indian Administrative Service (S.C.5.)

Assn. v. Union of India, 1993 Supp (1) SCC 730 , wherein the Apex Court

has held as under:-

26. The result of the above discussion leads to the following
conclusions:

(1) Consultation Is a process which requires meeting of minds
between the parties involved in the process of consultation on
the materlal facts and points Involved to evolve a correct or at
least satisfactory solution. There should be meeting of minds
between the proposer and the persons to be consulted on the
subject of consultation. There must be definite facts which
constitute the foundation and source for final decision. The
object of the consultation Is to 1ender consultation
meaninaful to serve the intended purpose. Prior
consultation in that behalf is mandatory.

| (2) When the offending action affects fundamental rights
¥ or to effectuate built-in Insulation, as fair procedure,




(4) When the opinion or advice or view does not bind the person
or authority, any action or decision taken contiary to the advice
Is not lllegal, nor becomes vold.

(5) When the object of the consultation 13 only to appiise
of the proposed action and when the opinion or advice Is
not binding on the authorfties or person and Is not bound

lo be accepled, the prior consultation Is only directory.
The authority proposing to take action should make known the
general scheme or ontlines of the actions proposed to be taken
be put to notice of the authotity or the persons to he consulted:
have the views or objections, 1ake them into conslderation, and
thereafter, the authority or person would be entitled or has/have
Atithority to pass appropriate orders or take decision thereon. In
such  chcumstances it amounts  to  an acllon  after
consultation(.

(6) Ho hard and fast tule could be lald, no useful purpose would
be seitved by formulating words or delinitions nor would it be
appropriate to lay down the manner In which consultation must
(ake place. It Is for the Comnt to determine In each case In
tha light of its facts and chicrimstances whether the action

Is Clafter consultation(]; [lwas In fact consultedl] or was
it a Osulficient consultation(].

(7) Where any action Is leglslative In character, the consultation
cnvisages ke one under Sectlon (1) of the Act, that the
Cential Government Is to inthnate 1o the State Governments
concerned of the proposed actlon In genctal outlines and  on
tecelving the objections or suggestions, the Coential Government

ot Legislatwe is fiee to evolve its policy decision, make

appropriate legislation with necessary additions or modification
or omit the proposed one In diaft bill or 1ules. The revised diaft




9.10 The above dictum of the Apex Court induces us to deal with the
question whether In the Instant case, consultation Is mandatory or dlrectory. s“fff”
The Impact of the Policy of Transfer Is that cettain persons (who have_ not
exercised their option to shift to the newly carved state) may suffer deep

rooted change of their conditions of services. As such, whether the C & AG

has the powers to change the conditions of services of such persons.z The

powers of the C & AG ate not unfettered. On compatison with the powers of

the Chief lustice of a High Court as provided for in Art. 229 of the

Constitution, the Apex Court has in the case of M. Guiumoorthy v.

Accountant General, Assam (Nagaland), (1971) 2 SCC 137, held as under :

"...reference may be made to Article 148 relating to the
Comptroller and Auditor General of Indla. Clause (5) provides:

[1Subject to the provisions of this Constitution and of any
law made by Pairliament the conditions of service of
persons serving in the Indian Audit and Accounts
Department and the administrative powers of the
Comptioller and Auditor General shall be such as may be
presciibed by rules made by the President after
consultation with the Comptroller and Auditor General.[]




@aurt in the case of Accountant-General v. S. Doraiswamy, (1931) 4

scc 93 . In that case, the iespondents entered scrvice In the Office of the

Accountant General, Tamil Nadu as Upper Division Clerks. They appeared In
the Subordinate Accounts Service Examination In November, 1969 aﬁd

passed the same. They claimed senlority on the basls that thelr length of
service In the Inferlor post should be taken Into account, and rested thelf
clalm on para 143 of the Manual of Standing Orders Issued by the
Comptroller and Auditor General as It stood before its amendment by a
cotrection slip of July 27, 1956. The correction slip removed the factor of
welghtage on the basls of length of service In the determination of senlority.
The claim was rejected by the Comptroller and Auditor-General. A writ
petition filed by them In the High Court of Madras was allowed by a learned
Single Judge, and his judgment was affirmed by an Appellate Bench of the
High Court. Against the judgment of the Appellate Bench, the Accountant

General, Tamil Nadu and the Comptroller and Auditor-General have appealed

to this Court, and those ap;;eals%'bétldllig as Clvll Appeals 1584 to 1588 of

1973. Duting the pendency of those appeals the President enacted the Indian




< l “ﬂﬁw valﬁlﬂltv of Ehe Rules of 1974 and the ame men

in para 3 143 are assailed by the respondents bhefore the Apex Court.

- The Apex Court held as under: -

The respondents have 1alsed two contentions, Fhe
_ that the Rules are Invalid as clause (5) of Atticle
» which alone, it is sald, they must be ascrl
permit the ietiospective enactiment of il
thereunder. The other contention is that the ft!!tmc rules
affecting the seniority of the respondents are invalid
because In entiusting power to the Comptioller and
Auditor-General to issue oiders and Instructions in his
discretion the doctiine against excessive delegation of
legislative power has been violated.

e Taking the first contention (hist, 1t imay be noted that |
the Rules of 1974 purport, according to the recital in the 8
notification dated November 4, 1974 publishing them, "
to have been made by the President Clin exercise of the ¥
powetls conferred by the proviso to Article 309 and

clause (5) of Article 148 of the Constitution and after
consultation with the Comptioller and Auditor-General

of Indiall. The tespondents say that the only provision

of the Constitution under which those Rules could be

made is clause (5) of Article 1148, and we should ignote

leference to the proviso to Article 300 If that is done,

they rge, there will be no Justification for holding that

the Rules of 1974 can be given 1etrospective operation.

Unlike the proviso to Article 309, it is pointed out,

clanse (5) of Aticle 148 docs not penmibt the enactiment

of 1elrospectively operating rules. We think that the
tespondents are right.




9.13

~ proviso to Aiticle 209, In R.S. Vadera v. Union of India 1

ol 1o ER
S :
rh . 4 1

iles having te tive operation. It i
aw that unless a statute co the power to make
provides for the making of rules wi h retiospective
Jation, the ules made pursuant to that power can have
speclive operation only. An _exception, however, Is. the

this Cowrl held that the tules frameaerd undor the proviso to
Article 309 of the constitutlon could have retrospective
operation. The conclusdon folloveed from the chrcnmstanee thio
the power conferred under the proviso o Atticle 309 was
intended to fill & hiatus, that is to say, until Parliament or a
State Legislature enacted a law on the subject-matter of Article
309. The tules fiamed under the proviso to Article 309 were
nanslent In character and wete to do duty only untll legislation

was enacled. As interim substitutes for such legislation it was

cleatly intended that the ules should have the same 1ange of
operation as an Act of Parliament or of the State Legislature.
The intent was reinforced by the declaration in the proviso to
Articte 309 that | lany ales so nade shall have effect subject 1o
the provisions of any such Actil lhose featunes are absent In
clause (5) of Article 118. There is nothing in the language of
that clase to indicate that the rules frauned therein were
intendoed to corve untll partllamentary leglsiation was enacted, All
that the clause says is that the tules framed would be subject to
the provisions of the Constitution and of any law made by
parliament. We are satisfied that clause (5) of At ticle 148
confers power on the President to frame rules operating
prospectively only. Clearly then, the Rules of 1974 cannot
have retrospective operation, and thet efore sub rule (2) of Rule
1, which declares that they will be deemed to have come into
force on July 27, 1956 must be held ultia vies. (Finphasis
cupplied).

£l

As 1egards the second contention, the Apex Court has held, “"We ate

gnable to hold that the powar conferred on him under the Rules violates the

|
§
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aho G them 1o b
IR, cBiae (2) 6 Mtk e 151 asphe Hadrn to
submit A report relating to the acconnts of a State to the
- Governor of the State, who causes them to be laid before the
Legisiatute of the State. It cannot he said, in the
citcumstances, that the persons setving in the Indian Audit
o andd Accounts Department are holding office in connection

e with the affairs of the Union exclusively.

e

i It is evident that the authority vested in the
0 Comptroller and Auditor-General 1anges over functions
| Aeenciated with the affairs of the Union as well as over
finctions as<ociated with the affan s of the States. Itis o
cingle office, and  the Indian  Audit and  Accounts ﬁ

Department, which it heads, is 2 cinale department. They

cannot he said to he concemmerd with the affahrs of the

tnion eyclucively. Consequently, the regulation of the

tecruitment and conditions of service of persons serving
in the Tndian Andit and Accounts Department cannot be
regaided as a matter falling within the domain of the
i acidant within the terms of the proviso to Atticle 3009.
A =proial  provision was necessaty tn entimust the
Prostdent with that potver, and that provision Is clousne
(5) of Nrticle 1A, The power contained in clanse (5) of
Article 1AN = net palnted 1o the pownres andos the proviso
ta Prticle RO The two powers e soparate and di<tinet
from each other and are notl complementaty to one
another . I ow opinion, the 1eference 1o the proviso Predes
Atticle 309 In the tecital of the nolification publiching the Rules
“of 1974 is meaningless and mnst be janored (EFmphasis
supplied)
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1 and stated th t Wﬁ* w@ré#iw-@t
A coneultation with the Comptroller P
?m the present case, the President has not issued the
L but Comptioller & Auditor General has issued i
~ Thete was however, proper consultation between the

government and the Comptioller & Auditor General for issuing : t

the circular, The infirmity pointed out that it was not issued in | =
the name of the Mecsident, therefore, relates only about the "
fotm ool not with rogand 1o the substanee, The circalar of :
corrse, ought 1o have been iseyed in the name of the I
President as regquired andor Article 119(5) of the Constitution, S 'E
as AL affects the copvice conditions of persons in the Audit and !
Acconnts Depattinent Rut cince the governmment has o
approved  the  chrenln and  the clionioy was  In 1
Aaccordance with the declared policy of resaryntion, we
do not want to 1estiain the Comptioller 2 Auditor §

Gonera! fiom enforcing it. (Ermphasis supplied)

9.16 The above declsions of the Apex Comnt would go to show that the

il is that the Cential Government Issues the order In consultation with the

C & AG, while Cential Government may be consulted and the € & AG may

Issue the tules. Where certaln provisions have alieady been made by the
Central Government, these could well be borrowed by the C & AG. Thus,

once in consultation with the Cential Government, If any provisions have

becn made by way of a tule under At 118(5) of the Constitution, then, In
case the sald Pule is silent ahout a particular aspect (In other words, when [;

there are cortain gaps), the aome could well be filled up by executive orders




W) adn -I'F’rﬂ“W‘ l'nz‘hru Hons nﬁf inconsistent ;
F s i S statutory pmviaimw alrendy framed ot e ﬁél 'lhe
S ~ Executive Instructions in order to be valid must run subservient
S t@ the statutory provisions. "

9.17 Thus, If any oider of the C & AG has been issued, invoking the

pravisions of Art. 1'4_8 of the Constitution, without consultation with the

Cential Government, then the same hoecomes nvalld and equally it would be

invalid, il it tends to superadd or superimpose by an Executive fiat on the

statutory rules something inconsistent with the same. In the instant case,

the policy of ansfer has not been preceded by any statutory pule framed in

consultation with the Cential Government. It was issued only in the wake of

the e tment of the Utk Pradesh Peorganization Act, 2000. Here agaln,

Sec 73 provides for consultation with the Cential Government. Thus, even

under the provisions of Sec. 73, the 1espondents were ander an obligation to

consult the ¢ ential Governent, This has aleo heen violated.

e L e S -.d .T "'-M:*h' ;ﬂtﬂﬁ- e -




 Thus, to conclude it Is clear that In the wake of the enacti

ar Pradesh Reorganization Act, 2000, under Sec. 73, there should be an

“order for shifting of the persons serving in the State of UP before bifurcation

fiom the present state of UP to the newly catved out state of Uttaranchal.
There has been no such order, general or special, passed by the Central
Government. Again, the policy of transfer issued by the C & AG vide the
impugned order cannot be said to be one framed under the provisions of Art.
148(5) of the Constitution, as Art. 148 provides for making rules in respect
of persons serving under C & AG not by the C & AG but by the President and
of course, in consultation with the C & AG and further such rules, if made,
are clamped by a condition precedent that such tles should be "subject to
the provisions of the Constituted and of any Iaw made by Parliament, and

here, the lavw made by the Parliament, vide Uttar Pradesh Reorganization Act,

2000 presciibes under Sec. 73, a general ot special order by the Central
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%ﬁ?ﬂ’ﬁ'&‘zdﬁmlm 1o them which have heen assailed in these  0.As ale also
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equally unsustainable, These are, therefore, quashed and set aside. It Is

e
’f" —

however, open to the respondents, to undertake the exeicise of having

necessary orders pasced by the Central Government in accordance with the
povisinons of Sec. 773 of the Uttar Piadesh State Reorganization Act, 2000
and implement the same.  1ill such a leaally tenable action is taken by the
respondents, e applicants cannot. be diztihed from theh lE!']]l.ﬂIl”U(‘:

position in the State they are functioning.

1 Mo costs.
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