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CENTRAL ADMINISTRATIVE TRIBUNAL 
ALLAHABAD BENCH : ALLAHABAD 

ORIGINAL APPUCATION N0.537 OF 2006 
1/\"(-rn"'-. . 

ALLAHABAD, THIS THE S' ......_.- DAY• OF FEBRUARY, 2007 
1 l I 

COR AM : 

HON'BLE DR. K.B.S. RAJAH, JUDICIAL MEMBER 
HON'BLE MR. M. JAYARAMAN, ADMINISTRATIVE MEMBER 

Sameer Kauser, AAO(Audlt), 
S/0 Shrl D. B. Kauser, 
RIO 12-B/13 Danella, Tulsl Park, Allahapur, 
Allahabad- 211006. 

By Advocate : Sri D. B. Kauser 

1. 

2. 

3. 

Versus 

Comptroller & Auditor General Of India, 
10 Bahadur Shah Zafar Marg, 
New Delhl-110002. 

Principal Accountant General, 
(Civil Audit), Uttar Pradesh, 
Allahabad-211001. 

Union of India, 
(By & through Its Secretary, Govt. of India, 
Union Ministry of Personnel, PGP (DOPT), 
New Delhl-110001. 

By Advocate : Shrl A. Sthalekar 

ALONGWITH 

. • •• •••• •. Applicant 

• . • • . •.•.. Respondents 

ORI GINAL APPLICATION NO. 516 OF 2006 
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1. Civil Account Association 
In the ofnce of the Accountant General (AlE) I & II, 
Uttar Pradesh Allahabvad through Its General Secretary, 
Sri Uma Shanker Singh. 

2. Shrl Uma Shanker Singh Son of R.D. Singh, 
presently posted as Senior Accountant, 
In the office of the Accountant General (A&E) I & II, 
Uttar Pradesh, Allahabad. 

3. Shrl Kamla Kant Pandey, Son of late Vlshwa Nath 
Pandey, presently posted as Accountant In the office 
Of the Accountant General (A&E)I, 
Uttar Pradesh, Allahabad. 

4. Atul Mlslua Son or late Jal Nath Mlshra, 
presently posted as Clerk In the office of Accountant 
General (A& E) II, Uttar Pradesh, Allahabad . 

. . . . . . .. . . . . . Applicants 

By Advocate : Shrl v. Budhwar & Sri A. Trlpathl 

Versus 

1. Union of India, through Secretary, 
Ministry or personnel, Public Grievances and Pension 
(Department of Personnel & Training), New De.lhl. 

2. Comptroller and Audit General of India, 
10 Bahadur Shah Jafar Marg, New Delhi. 

3. Accountant General (A&E) I, 
Uttar Pradesh, Allahabad. 

4. Deputy Accountant General (Admn.) 
Office of A. G. (A&E), I Uttar Pradesh, 
Allahabad. 

5. Accountant General (Audit & Accounts), 
Uttaranchal at Dehradun. 

/ By Advocate ' S•t A. Sthatekou 
.......... Respondents 
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ALONGWITH 

ORIGINAL APPLICATION N0.536 OF 2006 

1. Section Officers/Asstt. Accounts Officers Association, 
In office of the Accountant General (A&E) I & II, 
through General Secretary Shrl Ram Krlpal. 

2. Ram Krlpal, Son of Late Nanku Lal, 
aged about 39 years, presently posted as Assistant 
Accounts Officer, In office of the Accountant 
General (A&E) I & n, and also holding the post of 
General Secretary, Section Offlcers/Asstt. Accounts Officers 
Association, In office of the Accountant General (A&E) I &. II, 
Allahabad. 

3. R.K. Slnyh, son or Shrl Ram Bachan Singh, 
aged about 46 years, Presently posted as Assistant 
Accounts Officer, In office of the Accountant 
General (A&E) I & II, Allahabad. 

. . . . .. . .. Applicants. 

By Advocate : Shrl Vlkas Budhwar 

1. 

2. 

3. 

Versus 

Union of India, through Secretary 
Ministry of Personnel, Public Grievances and Pension 
(Department of Personnel and Training), 
New Delhi. 

Comptroller and Auditor General of India, 
10, Bahadur Shah Jatar Marg, New Delhi. 

Accountant General (A&f)I & II, U.P. 
Allahabad. 

Deputy Accountant General (Admn.), In the 
office of Accountant General (A&E) I, U.P. 
Allahabad. 

l 
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5. Accountant General Uttranchal at Dehradun. 

6. Senior Administrative Officer (Appointment) 
In the office of Comptroller and Auditor General of India, 
10 Bahadur Shah Jafar Marg, New Delhi. 

. . . . . . .. . Respondents 

By Advocate : Shrl A. Sthalekar 

ALONG WITH 

ORIGINAL APPUCATION N0.574 OF 2006 

1. Group 'C' and 'D' Employees Audit Association, 
Office of the Accountant General Uttar Pradesh, 
Allahabad, through Its General Secretary Manoj Kumar 
Srivstava son of Sri Jwala Prasad Srivastava, 
Senior Auditor, OHice of the Accountant General, 
U.P., Allahabad. 

2. Manoj Kumar Srivastava, Son of Sri Jwala Prasad 
Srivastava, Senior Auditor, Office of the 
Accountant General UP Allahabad, General Secretary, 
Group 'C' and 'D' Employees Audit Association, 
Office of the Accountant General Uttar Pradesh Allahabad. 

3. Raj Kumar pal Son of Sri s. P. Pal, Senior Auditor, 
In office of the Accountant General UP Allahabad . 

. • • . . . . . • . . . Applicants 

By Advocate : Sri Slddharth Singh 

Versus 

1. Union of India, through Secretary, 
Ministry of Personnel, Public Grievances and Pension 
(Department of Personnel Training) New Delhi. 

j_~ 
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2. The Comptroller and Audit General of India, 
10-Bahadur Shah Zafar Marg, New Delhi. 

3. The Principal Accountant General (Civil Audit}, UP Allahabad. 

4. The Deputy Accountant General (Administration} Office 
of the Principal Accountant General (Civil Audit), UP Allahabad. 

5. The Accountant General (Audit and Accounts) 
(Uttaranchal) Dehradun. 

6. The Senior Administrative Officer (Appointment) 
In the Office of comptroller and Auditor General 
of India, 10-Bahadur Shah Zafar Marg, New Delhi. 

. . . . . . . . . . . Respondents 

By Advocate : Shrl A. Sthalekar 

ALONG WITH 

ORIGINAL APPUCAnON N0.575 OF 2006 

1. ·Assistant Audit Officers/Section Officers (Audit) Association, 
Office of the Accountant General Uttar Pradesh Allahabad, 
through its General Secretary Vlnod Kumar 
SOli of Sri ltD. Dwlvedl, Assistant Audit Ofllcer, I 
n the ornce of the Principal Accountant General (Civil /Audit) 
U.P., Allahabad. 

2. Vlnod Kumar son of Sri R.D. Dwlvedl, Assistant Audit 
Officer, Office of the Accountant General UP Allahabad, 
General Secretary, Assistant Audit Officers/Section Officers 
(Audit) Association, Office of the Principal Accountant General 
'(Civil Audit) Uttar Pradesh Allahabad. 

3. Prabodh Kumar Gupta Son of Sri D.L. Gupta, Assistant 
Audit Officer, In office oft he Accountant General 
(C and RA) UP Allahabad. 

' Advocate : Sri Slddharth Singh 
. .•.... Applicants. 

, 
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Versus 

1. Union of India, through Secretary, 
Ministry of Personnel, Public Grievances and Pension 
(Department of Personnel Training) 
New Delhi. 

2. The Comptroller and Audit General of India, 
10·U3hadur Shah Zafar Marg, New Oelhl. 

3. The Principal Accountant General (Civil Audit), 
UP Allahabad. 

4. The Deputy Accountant General (Administration) 
OHice of the Principal Accountant General (Civil Audit) 
U.P., Allahabad. 

5. The Accountant General (Audit and Accounts) 
(Uttranchal) Dehradun. 

By Advocate : Sri A. Sthalekar 

AlONG WITH 

. . . . •. . . nespondents 

ORIGINAL APPUCATION NO. 600 OF 2006 

Bhola Ram, Son of Late Ram Deen Ba Ram, 
Resident of 108 Ganga Nagar Rajapur Allahabad 
At present posted as Supervisor under the Control 
Of Pradhan f'lahalekhakar (Civil Audit) U.P. 
Allahabad. 

By Advocate : Shrl P. K. Kashyap 

Versus 

Union of India through Pradhan Director Staff 
ofrlce of Nlyantrak and Mahalekha Parlkshak at 

. .... . . .•.. Applicant 

10 Bahadur Shah Zafar Marg, New Delhi · 1100021. 
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2. Sachlv Pradhan, Mahalekhaka Civil Audit U.P. 
Allahabad. 

3. Senior UP Mahalekhakar Administration Office of 
Pradhan Mahalekhakar Civil Audit U.P. Allahabad. 

4. Sachlv Mahalekhakar (lekha avam lekha Parklsha/ 
Uttrand~al Deluadoon. 

. ......... Respondents. 

By Advocate : Shrl A. Sthalekar 

ORDER 
HON'BLE DR. K B S RAJAN, JUDICIAL MEMBER 

As the Issue Involved In all the above O.As Is common, a common 

or der would sutnce and hence, this common order Is passed. 

2. The Issue: The Office of the Comptroller and Auditor General of 

India, vide their order dated 22-02-2006 brought out Polley for allocation of 

Staff on separation of cadres In the office of reorganized States and decided 

that the separate cadres on the basis of the Polley would be eHectlve from 

01 -06-2006. Tt~e above policy was formulated In the wake or the blfmcatlon 

or the State of Uttar Pradesh as U.P. And Ullaranchal, vide Uttar Pradesh 

Reorganization Act, 2000 (hereinafter referred to as 'the Act' ). The Issue Is 

whether the said Polley could be held legally valid and whether transfers 

~/ffected oo the baSis or the policy ~ld also be held "'"· 
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3. The facts: Parliament had enacted on 2511\ August, 2000 Act 29/2000 

I.e, "The Uttar Pradesh Reorganization Act, 2000." By virtue of this Act, a 

new State called "State of Uttaranchal" comprising of the following Districts 

of the Stale of Ultar Pradesh had been formed. 

1. Pauri Garhwal 
2. Tehrl Garhwas 
3. Uttar Kashl 
4. Chamoll 
S. Dehradun 
6. Nalnltal 
7. Almora 
8. Pithoragarh 
9. Udam Singh Nagar 
lO.Bageshwar 
ll.Champawat 
12. Rudraprayag 
13. Hard war. 

3.1 The division of one State Into two, warranted certain provisions 

relating to the State Cadres of l.A.S. and other services. While Sec. 72 dealt 

with State Cadre In the lAS, IPS and IFS, Section 73 dealt with provisions 

relating to 'Other Services'. The said provision, which Is relevant in this case 

reads as under:-

73.Provlslons relating to other services: (1) Every person who 
immediately before the appointed day Is servlnq In connection with 
lhf' nff<~lr s of the exlc;ting State of Uttar Pradesh shall, on and horn 
that day provisionally continue to serve In connection with the 
affairs of the State of 'Uttar Pradesh unless he is required, by 
general or special order of the Central Government to serve 
provisionally in connection with the affairs of the State of 
Uttaranchal. 

J 

/_ 
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Provided that every direction under this sub section Issued after 
expiry of a period of one year from the appointed day shall be 
Issued with the consultation of the Government of the Successor 
States. 

(2) As soon as may be after the appointed day, the Central 
Government shall by general or special order df"termlue the 
successor State to which every person refened to In sub section (1) 
shall be fln;JIIy allotted for servlt:l> and the date with effet:t fr'>m 
which SIICh ;:~llotn~ent shall take P.lfect or bf' deemed to have taken 
effect. 

(3) Every person who Is finally allotted under the provisions of sub 
sec (2) to a successor Slate shall, If he Is not already serving 
therein be made available for serving In the successor State from 
such date as may be agreed upon between the Government 
concenred or 111 default or such agreement, as may be determined 
by the Central Government." 

3.2 The applicants In the O.As (and also the members of the Applicant 

Association In OA No.575/2006) are work.iny In the olf!r::e of the Accountant 

General, audiVAccounts Offlce In U.~. Thus, some or U1e staff members 

were already at the respective Districts of the then non-bifurcated UP and 

after the bifurcation of the State, those who were In the respective Districts 

which formed the new Uttaranchal State continued In their respective 

posltluns. However, as the complements provhkd to these lJislrlcts were 

round to be Insufficient, some others from the Districts of Uttar Pradesh, 

were sent on tour to var lous olflces of lire 1 cspondcnls !.llual<'d <rl 

Uttaranchal. While sending· persons on tours retaining lien at Uttar Pradesh 

could not be relented as the service conditions do not get altered, when the , hi""''""' h•d chosen to tr.msfe< sud• person< to the S"te or Utt•rnnctol, 

r 
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the applicant association (In OA No. 575/06) along with certain others moved 

the Tribunal by way of O.A. No. 1313/2003. Ukewise, certain other 

aggrieved persons had also Oled such O.As. All such applications were dealt 

with by the Tribunal which had by order dated 02-01-20o-1 dismissed the 

applications <~nd upheld the transfer. Being aggrlevecl by the dismissal of the 

O.A. No. t313/04 and connected O.As, the order of the lrllx111al w<1s 

challenged In civil writ petition before the Hon'ble High Court of Judicature at 

Allahabad vide Civil Misc. Writ Petition No. 664/2004. Certain other writ 

petitions were also flied and all these were connected together with Writ 

Petition No. 654/04 being the leading petition before the Hon' ble High Court 

of Allahabad. The Hon'ble High Court was pleased to set aside the order of 

the Tribunal, vide judgment dated 26" March, 2004 and certain portions 

thereof are extracted below: 

"7. Under Article 151 (2) of the Constitution of India, 
Comptroller and Auditor General of India Is required to submit 
audit report In relation to the accounts of the State to the 
Governor of the State, who In tum shall lay the same before 
the Legislature of the State. 

8. Shnllurly under Sect ions 10 ilrul II of the Cornptroller 
and Auditor General (D.P.C.) Act, 1971, the Complrollf'r and 
Auditor General of India Is required to compile the accounts of 
the State and submit report to the Governor. tn respect of 
lhf' State of Uttaranchal also the <~loresald conslllutlonill and 
slilllll or y obligations arc rei'JU It~~~ to be llllrd by the 
Conrplwllcr and Auditor General Cll lmllil. In orciPr In ca11y 
out the aforesaid constitutional and statutory obligation, the 
Office of the Accountant General (Audit and Accounts) 
Uttaranchal at Dehradun was established on 9' May, 2002. 
Since the Oflice of Accountant General (Audit and Accounts) 
Uttaranchal at Dehradun was created for the first time In the 

.._------··~-·····~·· · ·- · ~~~- ···--... - ...... , _________________ j 
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year 2002, It was necessary that the newly created office was 
properly staffed and since It was not possible to make fresh 
appointments on the various posts In the newly created office, 
a transfer policy was formulated Inter alia providing for 
transfer for a period of 18 months for the employees working 
In the Ornce of Accountant General U.P. At Allahabad. The 
transfer policy so formulated by the respondenlc; was given 
ellect to by Issuance of the orders of transfer dated 29"' 
October, 2003 and 31" OCtober, 2003. 

9. Under the aforesaid orders of transfer, employees 
working In the office of Accountant General U.P. At Allahabad 
were transferred and posted at Uttaranchal for a period of 18 
months According to Department, audit cycle Is a calendar of 
12 months and vrescrlptlon of 18 months takes tr~re of the 
ri'(Julrcment In conn<'Ctlon with the preparation of r<'rort o; ~tc 
llrus, there was rnllorml In fixing the pcrlrMI of I II llrontho; 
for transfer and J)Osllng of ll re CIII!Jioyccs at Uttar and rill . 

10. The aforesaid orders of the transfer were challenged 
basically on the ground that petitioner employees aforesaid are 
not members of any centralized service. Their service 
conditions are regulated by the Indian Audit and Accounts 
Department (Senior Account) Recruitment Rules, 1988; Indian 
Audit and Accounts Department, Audit Officers (Commercial) 
Recruitment Rules, 1989, the Indian Audit and Accounts 
DP(Iar llllent (Senior Auditor) Recrullruent Rrrlec;, 190 5. I h<' s.1ld 
r rrles have hccn fr i'lntecl In <'xcrclsc of the f)(IWer urrdcr 1\rllcl<' 
148 (5) of the Constitution of India. The said service rules do 
not provide for any condition of transfer. In the appointment 
lettP.rs Issued to the petitioners there was rro condition about 
tlrelr being transferred outside State of Uttar Pradesh. 1 hus It 
Is sullntltted that the petitioners cannot be transfer red outside 
the State of Uttar Pradesh. It Is fur thcr stnted tlmt lire Office of 
Accountant General (Audit and Account) Uttarartchal at Oehradun 
is neither a branch nor Zonal once of the Accountant General 
(A&E) I & II Uttar Pradesh and nor It Is a separate Account 
Office of the State Government of Uttar Pradesh. 

20. The only question which remains for the consideration Is 
as to whether In ai.Jsence or the o;lCllutor y scr vlcP corrctlllorro; 
pr ovidiny for transfer, is it pcrrnlssil.lle under the law that ilrt 
employee working under one Cadre Controlling 1\ulhorlty can be 
transferred to the jurisdiction of another Cadre Controlling 
Authority without his consent. 
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22. Broadly stated stands of the respondents Is that the 
Comptroller and Auditor General by vii tue of Article 149 of the 
Constitution of India has necessary competence and power to 
Issue departmental Instructions on matters of conditions of 
service of persons servlnq In his department and such 
departmental Instructions have force of law and hold the Oeld 
to the extent that they are not Inconsistent with the rules. 
Manual of Standing Order (Administrative) Issued by the 
Comptroller and Auditor General contains the provisions for 
appointment by transfer on deputation and, as such, It Is to be 
deemed that the l>etltloners have been shifted on deputation 
for a lletlod of Hl months lrrespectlv~ of the filet "" to 
wht•lhc>t lhl~ p!'tllhHII'I'> had ylvcn thdr <.onr,ent fiJI the r.<~rne 
or not. 

23. The contention r alscd on behalf or the reSI)()Ildents 
appears to be attractive. However, on analysts of the service 
rules, clrarlar Issued and the general principle of law, It would 
be clear that the stand taken by the respondents Is legally 
not justifiable. The concept of deputation carries with It the 
concept of lending and borrowing with the consent of the 
person, who Is to be sent on deputation. Meaning thereby, 
there must be a department In which a particular employee Is 
working, the dep<utrnent Is willing to lend the service of the 
employee for another 11C'pm lr ne11t , the ol hc' t rl!'pnr huf'nt lr, 
wllllrKj to accept the l'tuployce so lend lor ltc; <;('t vlrf' ilnll 
most lrnpor tant the employ!'e has given his consent and Is 
ready and willing to work with the borrower. In absence of 
any of the aforesaid three conditions, there cannot be any 
deputation. 

26. TI1us, no person contrary to his will can be asked to serve 
another master. It Is not In dispute between the p;~rlles that the 
Cadre Controlling Authority of the Office of the Accountant 
General (A&.E) I &. II, Uttar Pradesh at Allahabad Is different 
than the Cadre Controlling Authority of the employees working 
In the ornce or Accountant General Uttaranchal. 

27. For sending an employee on deput<lllon, hie; con<;('nt 1~ i'l 

rmrsl. Allurlllctlly, In the facts of the pH•c;eut e<~c;c, thP 
ernployees who has approached the Tr lbunal as well as this 
Court has not opted for being seut on deputi'lllon to 
Uttaranchal. In absence of their consent to opt for Uttar anchal, 
( cannot be said that they are being sent on deputation. The 

- . - f 
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Impugned order of transfer, as such, cannot be sustained as 
one being In the nature of deputation. 

28. The rules which have been referred to In the 
judgement of the Tribunal, quoted hereinabove, only provide 
for transfer from one office or post to another under the 
control of the same Cadre Controlling Authority In whose 
cade they are borne. The petitioners herein are borne under 
the Cadre Controlling Authority of either the Principal 
Accountant General (Audit) 1, U.P. Allahabad or the Accountant 
General (A & E)-1, U.P. Allahabad. 

29. They are not liable to be transferred by these 
authorities to the Office of Accountant General (Audit & 
Accounts) Uttaranchal at Dehradun. The power of the 
Comptroller and Auditor General cannot be extended to 
confer a power to transfer an employee contrary to the 
aforesaid service condition to any place within the Country 
The power upon the Comptroller and Auditor General to 
clause 4.2.1. and 10.4.1. cannot be read In a manner to 
suggest that the Comptroller and Auditor General of India 
has unlimited power to transfer an employee borne in 
jur lsdlcllon of one Cadre Controlling Authority to that of 
;mother \f'ldre Controlling Authority. Tht> provisions of 1 he 
standing Manu<~l, n<~mely 4. 2.1 f'lnd 10.4. 1, when tht>y 
contemplate sendlnq of an employee on deputation with the 
<tpproval of Comptroller and Auditor Gencr <~l necE'~c;c;nrlly apply 
that the consent of the employee who Is being sent on 
deputation has been obtained. The rules cannot be read so 
as to suggest that an employee can be sent on deputation 
without his consent to other States. 

30. The finding of the Tribunal, as such, treating the 
Impugned order of transfer to be orders shifting the 
employees of depar trnent lr respective of the fact whether the 
petitioner-applicants have opted for the same or not, cannot 
be legally sustained . 

34. In the circumstances stated above, there being no 
service condition for transfer of an employee borne under one 
Cadre Controlling Authority In the appointment letter of the 
petitioners or In any other statutory service conditions 
applicable to the petitioners, the Impugned order dated 
29.10.2003 and 31.10.2003 are patently Illegal and are not 
sustainable In the eyes of law and are accordingly quashed. 

• • 
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35. Undoubtedly transfer policy framed by the employer Is 
not justifiable In the Court of law as It does not have have 
any statutory force. But If the transfer orders are Issued 
r.ontmry to th(' o;r,rvlr r> rnndltlons applicable, c;uch orders are 
llaule l(l IJe struck lluwn. Ht'lercrK.e•; may h,. lmcl to 11t1• 
judgements of Hon'ble Supreme Court In Shllpl Bose vs. State 
of Bihar, AI R 1991 SC 532 ; Bani< of India vs. Jagjlt Singh 
Mehta, AIR 1992 SC 519; Union of India Ors. vs. S.l . Abbas, 
AIR 1993 SC 2444. Moreso, as the petitioners are not 
llli('SIIollhly lire pnllry of lrnno;fr>r fornuri<\IE'd hy the 
~~~o;por KII'rrl<;, lire clr.1111'rrg<• Is ou the !JIOIIIIcl tlmt 1111'11' hl'hrq 
no provision for t ransfer under the scrvltc ruh~s. Ill(' 
petitioners cannot be transferr ed by tire ti'<:(IQIIrlents lluro;, 
tht'! luclqPment referre<l to by the respondents have absolutely 
no appllcatlou to IlK! l:ltl<; ol Ill<' lll f't;C'III ra•:l' mul tlr<' IN1nl 
contention raised In that regard Is totally misconceived. 

36. In view of the aforesaid, the petitions succeed and are 
allowed. The orders Impugned dated 29.10.2003 and 
31.10.2003 are hereby quashed. The judgement or the 
learned Central Admlulstratlve Tr ibunal, Allahabad Bench, 
Allahabad dated 2...; January, 2004 Is set aside. Howevet, It Is 
provided that the respondents may, after obtaining consent 
from the employees concerned, send him on deputation to 
Ultaranchal and shall euswe payment of deputation allowance 
to such employees. It Is further provided that the e111ployecs 
who have jolne<l on transfer at Uttaranchal under the Interim I 
or tier ll,rsscd hy lhlo; ( ollll, will he l'rrlltiNI ror cl!'put<~tlon 
<IIIOWiliiCe lor the p <' IIO<I they have WOI kl'll ill I Hint i'lllfh<ll 
and they shall not be asked to conthrue at Uttarandral 
without their consent any further." 

3.3 The respondents have taken up the above judgment before the 

Hon'ble Supreme Court In SLP (C) No. 11957/04 and the Apex Court by 

order dated 20-07-2001 gave a partial st;~y of operation of the Impugned 

order In so far as It requires consent of the employees and It was made clear 

that for the lime being the respondents shall be treated as being on 

, 
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deputation and directed that such deputatlonlsts be afforded all allowances. 

Thereafter, the petition has been numbered as CA 631/05. On 08-04-2005 

an l.A flied came up for consideration when the i\pex Court had directed 

that the case be listed In August, 2005 and on 29-08-2005, when the case 

came up, no orders were passed. (The latest Information has been tilken out 

from the Internet) Thus, the stay granted continues and the persons who 

were transferred were treated as one on deputation with usual allowances. 

The applicants In the O.As In hand have not given their consent for transfer 

and they are not willing to get allocated Uttaranchal Cadre. In respect of 

those transfer, the period of deputation was 18 months. In fact, after 

completion of 18 months of deputation by the previous batch, another batch 

was also sent vide order dated 02-08-2005 and the ar ranyement so nlildc 

had been stipulated to be subject to final decision by the Apex Court. 

3.4 While the above was with reference to earlier transfer under the then 

evolved transfer policy, based on almost Identical transfer policy, the present 

transfer policy has been formulated with one vital difference, I.e. there has 

been no specific period, which means that the present transfer Is on 

permanent basis. This would thus mean that there has been a complete 

cadre change. The relevant portion of the transfer policy Is as under:-

"Where sufflclent volunteers are not available to go on 
deputation, the jun,lor most persons In each cadre mi'ly be sent 
on deputation to the newly created/re-organized offlces. 

- --;;,"--·--·---... ~-..-,,. ··-·· ...... . • • • • .. . • • .... r 
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However, In case vacancies arise In old offices they will be 
reverted back on seniority basis starting from the senior most 
first. • 

3.5 The above Is the main grievance of the applicants as the policy If 

lrnph:!mented would vary the conditions of service of the applicants, by way 

of hampering their seniority position and consequently their prospects of 

further promotion etc., Thet grievance of the applicants Is aggravated by the 

alleged fact that there has been Imbalance In the allocation. The statistics as 

given In the applications Is as under :-

(a) Sanctioned Strength for UP and Uttaranchal: 

Assistant Audit orncer: 41 5 
Section OHicer (Auditor) 81 

(b) f>len- ln·oosltlon for UP and Uttaranchal 

Assistant Audit Otncer 283 
Section Officer 119 

(c) Surplus deflclenty Position: 

Assistant Audit Offlcer - 137 
Secllon Orrlcer ~ 38 

(d) Allocation to State of Uttaranchal: 

A~slstant Audit Officer 
Section Officer (audit) 

36 
25 

31 6 or the above, a few have given their option and remaining had not 

~lven their option to be encadred In the Uttaranchal State Cadre. 

--- -- ---

I 
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3. 7 According to the applicants, while as per the provisions of Sec. 73 of 

the Act, for effecting the change In the cadre both provisionally lultlally aut.l 

regulally (I.P.. from U.P. Cadre to Uttaranchal Cadre) or1 pennanent basis, 

there shall be a general or special order of the Central Government. 8lltl to 

the best of the knowledge of the applicants, no such geueral or special order 

of the Government has been Issued. 

3.8 The policy of tr<~nsfer, also stipulated that If sufOclent number of 

volunteers are not available (I.e. for deputation) the junior most In the cadre 

would be transferred. This stipulation according to the applicants would mean 

unilateral decision to shift the orncers and the same would be permanent. 

3. 9 The applicants In all the O.As have assailed the transfer policy on the 

following grou nds: 

(a) l~cspondent No. 1 has no legal locuc; stilndl to comr up 
with 'separation or cadres' policy as a suuslltute to the ear 111~r 
Impugned 'TRANSFER POUCY' of December, 2002; 

(b) Some applicants have already endured an eighteenth 
month spell of deputation as Section officer (Audit) In the 0/o. 
1 he Accountant General, Uttaranchal, Dehradun and other 
personnel In all cadres (Including Assistant Officers) remain placed 
on der>utallon terms that Is to last beyond January, 2007, hence 
the applicant owing to the fortuitous circumstance of l>romollon 
as Assistant Audit Officer w.e.f. 1"' January, 2006 could not be 

/

plcketl up '~Yillnon the c;p(lCiou<; pl l'il ol junlm plilf.C'fltf'lll In f11C' 
seniority list either In June 2006 or therearter. 

/. 
~---1 
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(c) The Impugned policy of separation merits being cold 
storaged till the nnal decision of the Hon'ble Supreme Court of 
India In SLP (Civil) No. 11957/2004; 

(d) The Impugned policy of 'separation of cadres' 
been lollnlll<~t<'tl honeslly, bonafide, ~~~ao;mmhly mul 
lllll"rcc;t lh<~t could he upheld as per Ill<' o;t<~trrtory 111les; 

has not 
In puhllc 

(e) lhe move smacks of gross arbitrariness when 157 men 
of the seconc1 round of deputatlonist are not going to complete 
their 18 month term till early January, 2007; 

(f) "C<~dre-related matters" happen to be part and parcel of 
contllllons of service In regard to which nespontlenl No. 1 has 110 

lulll"ll('tulc>nt powc>r c; under /\tilde> I J! R( •;) of lire> Conc;tllllllun 

(g) As per the ratio of judgement or the Apex Court In 
Doraiswamy's case, Government of India either singly or Jointly 
ate not empowered to act unless and until the relevant 
provislous or the lJ.P. ncorg<llll<;;~tlon 1\ct, :7000 (Art Nn. 29 of 
JOIHJ) l c; sullilhly illltt~ruJed hy the illllJIISt P;ull;un••ut. 

• 
(h) There me nlrcady sufllclent vncau<-lcs In the State> of Ullm 
Prr~tlec;h aml as fill <~c; hllttti(Jnlng 111 the Slrrte ol IJilm.uu hill lc; 
concerned, as many as 36 Incumbents ate working there on 
deputation on the post or Assistant Audit Officer and 25 on the 
post of Section Officer (Aucllt). 

(I) I he new lrnnslr:r IJI)IIty Is rruthlug but cite urnvt~utlng the 
orders of the llon'ble Supre111e Court and also aqalnsl the sphlt 
or the ordet s of llon'ble High Cout t, passed In Civil r·11sc. Wtll 
Petition No. 664 of 2004 which has not been stayed entirely by 
the llon'ble Supreme CoUll. 

(J) l11 tlu• lwst ol kllowlt!dyt~ of lilt• ;rpplh ;uri•;, 1111 q••t~c•r.tlnf 

special order has been Issued by the Central GoveiiUnf>nt, 
11<1111Piy I he President or I nrlla In reg;u cl to lllf' 11llocatlo11 of the 
appllca11l Assoclatlo11 In the office ol tespondenl No. 5, I.e , at 
Uttaranchal. 

(k) It view or the exptcss provlslo11s contained In /\tllcle 1'18 
( 'i) of the Constitution of luella, no rules lt;we been fr 11111ed 

V 
by lite Ptc<;lflrnt ilftct con511ltiltlrm with lire Cornplroller and 
Auditor General or India In regard to the service condition the 

' I 

--
· ~· 
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applicant No. 1 Association and In view of the said position the 
applicants cannot be allocated the respondent No. 5 office. 

3. 10 0./\. No. 'i77 nf 7006 also< hallc•rMJ<'<; l h<' pollr y .md I her.(' olll! from 

tlrt! (.;roup<. .JruJ 0 eruployccs assotlallnu '""' utlt•·r•.. l lu• h'tj.tl ph..,., takc•u 

In this 0/\ are the same as In the other O.As. Likewise, OA No. 516 of 2006 

has been flied by the Civil .Accountants .1\ssuclallon, while 0.1\ No. 600/06 Is 

filed by the lone applicant Bhola Ram, supervisor. All have raised Identical 

legal plea. 

3.11 In OA No. 536, the order dated 06·03·2006 passed by the Oeputy 

Accountant Generai/Adrnlnlstratlon has l>een lmpuyned dttd Ute sante rt!ilds 

as under:-

" In Accordance with the directions Issued by 
Headquarters vlr1~> letter No. 62-I~GE (App)/53 2003 elated , 
separated cadre<; In the r eorgansled Stale of Uttar artcfml 
arc to be In pli'lce on 1.6.2006. ror allor<tllon of stt!lf on 
SE'pamtloll of cadres In the H!<JICirHtlscd Slate, il pollly lw; 
111••• 11 lr.lltll '' l l•y lit•• l 'tnttplrnll••t .lttrf Allllll•tc l.r ru•r;tl ol 
I ~~til., (P'III• f ""' ln"•~d it<; 1\ttiii'Xttr•• 'A') . Ac c lllllitKIIy, Ill ' .h 
OIJll«mo; In li n~ lli i 'St' tll l('<f fn11rml (cru..lust:ll n<; AIIIII!XIIIf' ' ll) 
ill'' rcrjlrir~d to h~ obtained frorn all lltP Pxlc;thtg starr for 
pemtattenttr ansfcr to the newly eteated/tcorganlsed offlc.e. 

As such, all the existing sti'lff nr offices of 
1'\rcounl<~nl <ieneral (J\&1 ), Ult;H Pradesh, ctll(l, Utl..trC'Witi-11 (;=,t 
/\ll<~h<~had, lucknnw anrl DC'Itrat11111) lnr hllflllcJ tltf' pr•r-:on o; 
un deputation to other ornces/depi'ltllltcnts, unaul ltutlc:•·d 
absence or under suspension, are requlled lo submit their 
option in the prescribed format through their respective 
office/coordination, for permanent allocation to the office or 
their choice. 
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If such option Is not received within one 111011Lh 110111 

the date of Issue of this office order frorn any person, 
such person will be allocated to the office for which 
munbcr of Ol>tccs are less than the required strength." 

3.12 For the purpose of references, the lnrpuynctl orders In varluus O.As 

are as under:-

-
OANo. On l<" nf lmiJIIgned Pas.-;pd by Remarks 

Otder --- - ---
516/06 Uy. Accountant calling for option 

536/06 

537/06 

574/0G 

06/03/06 

06/03/2006 

09/05/2006 

22 02 2006 

01/03/2006 

13-04-2006 

Gene1al, Adrn'n 

Sr. 

orncer 

C~A.G. 

IJy. 

General 

-do -do-

Ad111'n 

Pollr:y lor allocat 

ton of staff + 

Llm:!rlr Kj letter 

Acctt Allocation 

U'chal 

to I 
I 
I 

l>y. Acctt Rejection of Repn. 

575/06 

600/0G 

As In OA 574/0G 

14 OS 7006 

Genel<ll 

-do- -do-

'I rkf1.1 r.u ikr.llil Tr ;"lll<;frr rlnq 

Adflikari appllc<~nt 

(Prashasan) 
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3.13 Respondents have resisted the O.As. According to them -

• 
(a) Para 14 .2. 1 of the C& AG's Manual of Standing Orders 

(Administration) Volume provides that Ute Controller aud Auditor 

General of India has powers to transfer any officers from any post 

or ofrlce wlthht the lA & AD. 

(b) The Complt ollet aud Auditor General holds full powers to fra111e 

rule:; illlll LOrH.IIliOIIS uf service Ill rcspLd ul per SOliS Sl!l vlny ill the 

!.A & A.D. 

(c) After the creation of the new State of Ultaranchal, the new 

sanctioned strength has I.Jecn workctl out on the lmsls of actual 

work load. The existing vacancies In the old orrtce are to be shared 

with the newly created Uttaranchal State. 

(d) In hrlllll lhl' c.nn!itltutlonill iiiHI statutory nllli1Jatlwl';, l111• 

<;f'l VIC('<; In P.<tr.h GHh P of CXperiCIICI!d ofll<:cr 'l/OfiiCiill'i <tl C I cqull Cd 

111 \hf' new nfllrc <tml hPII!:C! the !'otley fur <tlloc <~I h>ll of •;I;Jfl on 

<;Ppmntlon of c-ntfrpr, lms heen fr;-,rnl"cl. I he snlcl policy prc!Krlhl"s 

r1 new snnctlonecl strenuth (person In por.lllon) r111c1 v;-,r;'lllries to hP. 

sh;11 ed equally between U. P. Audit Oil lee and Ullar anchal 111 a most 

scientific and justified manner. 

(e) 1he stipulation of deputation for a period of 18 months was 

made 011 the justifiable basis that continuity was warranted In 

performing the obligatory functions of the organization. 

(f) I he C & AG has power to delegate his authorities to his 

. -r' --
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subordinates and as such, It Is not obligatory that each and every 

o1de1 emanating from the organization should be signed by the C & 

I\. G. Further, for allocatlpn of staff from UP to Uttaranchal, It Is not 

at all necessary to Involve the State Accountant Gene1 al within 01 

out •,hit• thP te111lor lotlll111ll<; of the 'it.11t ·. 

(y) fhe Apex CoUll has been selwtl of l11e Issue and lhal It h<l:; 

allowed the staff l<J gu 011 deputation lo Uttamnc:hill, which rnca11s 

tlmt thC' 1\pex Cm 11t hils upheld the tcmpo1a1y L1at1sfe1 01de1. 

(h) Since this Cadl e Blfu1cat1on Is a new exercise/event, persons 

c;m be sent to the Ullaranchal Olflce even If they have completed 

t hi" II trm11 e 111 tltl<lr i'lnrl ml Cllllrr <l<; p;ul of 1 er 111><11 ill y t r i'lnc;ft"l nn 

j)II'Vhlll'i IIIIOI':In ll . llu • ol jljllh .1111•; ollt ' I'YJifl''•'o llliJ tllt'll dc ", llt'iolllflll 

to rJC'l lhcrnsclvcr, i'liHI sllnll<llly pine rrl othc1 <;I (Ill r•xro111ptPd 011 tlu• 

fJtOtllul th;rt tltl"y havr <~lwndy dntu' ow' c;tlut of df'Jnll<ltlnll lo1 Ill 

111mrthc; <ellJIIarandtfll. 

(I) The policy fo1 separation of cadre provides that one time option 

shall be called for from all existing staff for permanent allocation to 

the office of theil choice. I his will be <~ccot npllsh<>d by following all 

cauons of natural justice. 

(j) lo l'tl'illiC' IKIIIII•II iltld Gll lC Hith fum.tlcmlrHJ, lht• •lll illl(ji'IIK'IIf of 

tPmpm;uy tr<lllsfer lmc; been rttsconli tnle<l ;nut thP policy roc 

Sl'p:uatloll of cmlles has hcen lrmned whk.h I•; pi.!lle<..lly tey;1l .wd 

valid and hence deserves to be upheld by the I rlbunal. 

The counsel for the respective parties had presented their respective 

Ci'ISCS ill IC"tlgth. Clt il liOIIo; ICfl'lll!d to nlso have hccn '" olhlllldutiLC, illld · '" 

'0/ 
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have been entertained, as Lord Denning stated In Jones v. Nat ional 

Coal Board( 1957) 2 QB SS, 64: "Let t11e advocates one aftet 1/Je ot11er 

fiUt t11e lvt'ig/Jts into tile scales- t/Je 'nicely (J/culatcd lc!>S ot mo1c' bul 

tile judge at tile end decides wllic/J way tile b;J/,wte U/Ls, be 11 evc1 so 

r, /igllrly . Tltis ir. •w in I'W'JY casf' and C'VCJY r.itu.Jtinn " 

'J. I Ill' ·.plu.tl polut•, llllJl'll lnuulo;on hy the t:IHIII';<!I lot !111! iippflr,vtlr. 111 

all these O.As mainly congeal Into the following:-

(n) TI1e o1de1s Impugned are wltl ;r~ut jurisdiction: When under Sec 

/l o f lilt! ltclll:)·llllt.tlltlll /\<I , !'Vo·ty pt'l'•lll who hlllllt'tll.tl<'ly hdoll' 

thf' appointed t1ay Is se1vlng In connection with the aHalls of the 

< xlo;tlny Statf' of Uttar Pmde!;h o;h01il, on ;uld hom that day 

ptovlslon;,lly continue to SCIVC' 111 < wmectluu wltl1 tile aff<1hs of lhe 

Sli'tle or Ultal P1adesh unless he Is required, by general or special 

otder of tho Central Gove1 nment to setvc p1ovlslunally In 

COIIIIectlon with the affairs or the State of Ul taranchal, In the Instant 

cases, there has been no general or special o1der of the Cenl1al 

Gove11unent <llld as such, the h npuyncd policy Is lll<'gal. 

(h) I hP < & 1\.<.i. Cannot he a p;ut of "Ccnlt,ll tiuvelltlllelll" . 

(<) !he r.ervlc.c <ulldllllllt<; ,,, lht' •ljlpll!.tltl •; tJ<'I .Jift>th•d hy !Ito• 

impugned ordets and as per /\1!. 148(5) or the Constitution or India 

the se1vlce condlllous shall be prescribed by rules made by the 

1'1c~ldcnt ilftPI row;ulliltlon with tlrC' rornplltlil<'l illltl fludllru Gcne1al 

~ / 

nrl!l lnlhC' ln o;t0111l mr," 11n sur h lll lf'r lmve hC'"II flillt1E'r1 111 t1ccordance 

. with the <~IJovC' o;'lid plovlslonc; of the Co11sll tutlon. 1\thnlttedly vide 
~ I 
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para 32 of the counter In OA 516/0G, ll has been stated thilt the policy 

lor IX'I nranent illlor.atlon or c; tall. Oil <;('pill i'lthm or r;1Ch f'«; Ill A & r 
offices In State of Uttaranchal and Ultar Pradesh, has been harned by 

the Comptroller and Auditor Gene~al of India lr1 february, ]006. This 

clearly means that no rules have been framed by the President of 

Indl« "nd It Is doubtful whether the Polley framed hy the C & AG woold 

sliltHI 1 hf' legnl scrutiny even II conc;ultiltlon had he en m;ltlf' with lire 

l'r!'r.lrl!'lll, r,hrrf', thr' c;l.iltlltf! provhh'c; lt11 lntrrurlortlnn of i'lny 111lr only 

hy llw l'll";ldt•trt Ill c.tlnr,ult;llhlll with llu• ( /', fl(j .uul not vlo ,, v•·r•,., , 

and ors such, the policy framed by the c & AC) is beyond his powers. 

(d) The cadre controlling authority changes by virtue of the transfer 

and no person contrary to his will can be asked to serve another 

master. 

(e) transfer Is 110 longer a mere ltK.Idcn<..c of service, but .1s held by 

the /\pex Cow t In the case or National llydro Electr leal Power 

~IIIJIIII.Iltll!.!.lhtrlll'rl V01rrll\h.tfiW•lll, )()() I (H) /\( ( 1,/tl, lt .lfl',lr•r uf ol 

l><lt tu .. ul,u cr11ployce appointed to a c.lass or c..atcgor y of tr.rnsferablc 

post from one place to another Is not only an i11cidcnt but conditions 

of service. 

(f) Some of the cadres Involved are not centralized ami hence, no 

transfer can take place. 

(g) lJisproportlonate allocation of starr mernbers, COilliKitcd to the 

lllafJnllude of workload involved. 

G. Counsel for the respondents have reiterated the contentions as 

V
tltalned In the O.A. 1 hey have also submitted that the Apex Court Is 
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seized of the Issue. 

/. fii\)IIIIH 'II1<; WPIP lu•.ucl :urc1rh)('111111'111 '> p••rnr.rfl 

a. The Tribunal Initially considered as lu whether t his Ofl be either kept 

pending In view of another case pending in the flpex Court and the decision 

of that case would bind all the persons serving In the C & AG Org<mizatlon 

fiowever, It has been cotegorlcally stated by the respondents vide para 19 or 

thC'h r:onntcr In OA 537/06 that the r·;ullc t case was one or te111porary 

'"'"'·h·r •IIIII ,,., 1111' · .. uru · w.1-; • ••n•.lolf dl•;r~rptllnr In lilt• 111111 lloninq, 11u• 

Comptroller nnd fluclllor General has decided to bifurcate the cad re so that 

the constitutional and statutory oi.Jtlgathm rn<.~y smoothly Ire lulfllt.:d. llrl' 

policy for separation or cadre is an entirely dlrferent event and cannot be 

clubbed with the previous temporary transfer policy. The Polley for 

<;t•p.u.llfon .,r tadr e 1.1yiny down ground 11rh•o:; for C<ldiC' hlfurc.:"ltlon Is not In 

conflict with orders or the llon'ble Supre11rc court of India. lienee, this C..il5C 

Is dec..ltl c..'tl Ull ti re basis or llrerlt. 

9. The discussion: 

9.1 The applicants submit that the C & A.G has no jurisdiction In the 

nr.tll•·r .t•. rrndt·r r;,., 11 or 1h" llr·orrJ<llllmt fnn flr t , It Is the Cl'ntral 

~ Go•e" ""''" t w h ld o I' t he <> o ot hoo tty fu o I"'' tto"h 'J tho· ., "'"'I I"""", 1" tt, • 
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unblfurcated State to the newly ca1ved out State and the term "Cenllal 

Gove11mu•nt" doc-: 11ot lndutlc C & /\G. At lhl! w5t ul u•pelltlun, Sec 73 Is 

extlacted below: -

Provl~lo~!!_l'~lathill_!o other _ ~£!.1!1~~: (1) l V\'IY pi'I'>CJII whc> 
h11111NIIatcly hC'ItJI!' tlw nppolntc'tl cl.cy 1-, '>C'tVIII<,J 111 C.OIIIII'< 111111 with lh" 
<Iff fills or the f'XIstlng Sl<lte or lJtlrtl PI ;,d('c;h c;ltnll, 011 ami "0111 tlml 
lfny provic;ionnlly c:-ontlllliC' to SI'IVI! Ill tUIIIIt~CIItm wllh till' olflilhS Of tin~ 
Stale of Ullat Pt adcc;l1 unless he ic; 1 e quh ed, by general or special 
01 der of the Central Govetnment to setve plovlslonally In 
c..onncction with the affall s of thP. St<~te of 1Jlla1 <111rhr~l. 

l'tuvltktl thc~t ~'VI' I y dltcc..lhm unu~'t this sub se<::tion Issued altet 
explly of i'l llf'tlnd of one ye<tt from lhP <tpJ>Ointed clay shilll llf' 
l"'iiiC'rl with I he f.OIIS\Ilti'ltillll or thC' GOVCIIIIIII!IIt Qf the Suc.c..csc;ol 
<;tales. 

p) /v-. ~111111 no; nmy lw ;1flc•t llw ·'PP"iuh·tl 1l.ty, 1lw < ""''"' 
( ollVI'IIIIIII!III """II hy IJI!Ill't.ll Ill •.pt~!lfll IIHh!l dc•II'IIIIIIIP Uu· 
snccesso1 Slnle to which every pc1 son rere~red to 111 sub section 
(I) shall be finally nllotted for c;e1vlcc and the dille v11th crrcct from 
whtth sud• nllollltl!nt shalll<tkP pflec..t tH he d('PIIIed lo hnve taken 
cllcc:-t . 

( 1) I.VI'IY l)l't',llll who Is ll11.1tly allnlll'<llll tdc•t lhC' ptovl'liOIIS ol sub 
sec..llon (2) to a successot Stale shall, II he Is not aheady serving 
therein be made available for serving In the successor State from 
such date as may be agreed upon between the Government 
umcerned nt In derfllllt or such aqrec111e11l, as 111ay be dete1mlnPd 
by the Ccnlti'll Gove11unent." 

9.2 The spilit of the above section Is that on reotga11lzat1on or the Slates, 

hi so fat <ts the setvlng employee<; ille conr.elltetl, they ate allowed to 

rnnllllll<' In llu•lt ""•JII't llvl' •.t.tllon .uul pusllln11, lltlt 011 JliC)VIsluno.~l bilsls aml 

for their shifting from the 1 cspectivc positioll/statlon, il genet at or special 



• • • 

17 

order of the Government Is required and even If they be posted to the newly 

created State, thei r position there would, Initially, only be provisional. In 

the Instant case, there does not appear to be any such general or 

special order from the Central Govenunent. 

9.3 It i'lppCill<; llmt thP C &.1\G plf'SIIIllcd thilt hie; OWII orc1c>l ltc;clf WOIIIcl 

suffice, for according to the respondents, provisions contained In Art. 148(5) 

of the Constitution take care of each and every contingency. In other words, 

orders of C & A.G. seem to be taken as orders of the Central Government. 

The task Is whether C &. AG can be said to be a wing of the Central 

Govc11 unenl? Section 3(8)( b )( if ) or the General Clauses Act. It Is as 

follows: 

Central GovernmentD shall In relation to anything done or to be 
done after the commencement of the Constitution, mean the 
President; and shall Include In relation to the administration of a 
rilr t C Sl<~lc, the Chief Commissioner or Ueutenant-Governor or 
<;overnment or r1 nelghbourln!J State or other authority acting 
within the scope of the auth()rlty given to him or It uncler Article 
239 or Article 243 of the Constitution, as the case may be. 0 

9.'1 I he a hove docs nul stale Ural C & 1\G lc; a part of Govc11uncnt. In fact 

C & AG cannot, by vh tue of Its functional responsibilities, a pari or Cent! al 

Government nor could It act on behalf of Central Government. In the case of 

T.N. Godavarman Tfllrumulpad (87) v. Union of India, (2006) 1 SCC 

29, rC'Icrencc h<rs bc!'n made to Chapter III of the CI\G 1\ct and the Apex 
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Court stated as under:· 

59. Chapter III of the CAG Act deals with duties and powers of 
the Comptroller and Auditor General. Section 10 ther eof deals 
with compilation of accounts of the Union ;md the Slates by 
CAG. Under Section 11, the CAG Is required to prepare and 
submit accounts to the President, Governors of Stales and 
1\rlmfnr<:lt:~lntr. n l I lnl•m 1 !'If llotl"r. h:wlluJ I "1(1-:lalfv" 
1\•:o;•~llhll•": Unll~"t S"l lion 17, C/\G lc; I r quh N l t o tJIVr 
lnf o tnt::tllon m11l 1 f'tllle r asc;lc;t;,nt.P. I o thr U nl on 
GovrtttntPttt ;md thr Sl<~le Govrtnntf'lllc:. (I rnph:-t c:l<: 
supplied). 

9.5 r10n1 the above Ills abuncJc:urtly dci.ll tlmt C/\G Is an lncJcpcncJcnt body 

and thus distinguishes Itself from Union or State Government. If C & AG be a 

part of the Central government, the CAG Act would not distinguish It from 

Central \.nVC'IfiiiiC'IIl. lillie;, It l!i cl~;,r that Cc11t1 <II GOVCIIIIIICIIt docs 

not Include c & AG. 

9.6 Thus provisions of Section 73 of the Reorganization Act have not been 

complied with, while shifting the persons from U.P to Uttaranchal. 

9. 7 Respondents have tr led to justify their action by taking shelter under 

the provlslos of Arl. 1'10(5) ol the Constitution. I he snld CICluse In the said 

Article reads as under:-

DSubj ect to the pr ovisions of this Constitution and of any law 
rnacJe by Parliament the co11dlllons of c;pr vlcP of per c;onc; 
serving In the lrKIIan Audit and 1\ccou ntc; Dcpm tmcnt and the 
administrative powers of the Comptroller and 1\uclltor General 
shall be such as may be 1.u escr I !Jed by niles lila de by the 
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President after consultation with the Comptroller and Auditor 
Generai.O 

9.8 In other words, as per the tespondenls, Independent of the ptovlslons 

of Sec 73 of the Act, provisions of Art. 148(5) of the Constitution p10vldes 

them adequate powets. 1\s such, It Is essential to consh.let the scope and 

extent of those provisions. 

9.9 When thete Is bifurcation of an exist ing State Into two, for shifting the 

persons already serving In the erstwhile on-bifurcated State to the newly 

carved out State, there must be a consultation with the Central Government. 

Tile significance of consultation and effect of non consultation have been 

sqcclnclly brought out In Ute case or Indian Adminisltative Setvice (S.C.S. ) 

Assn. v. Union of India, 1993 Supp (1) sec 730 I wherein the Apex Court 

has held as under:-

26. The tec;ult of the ahove dlscusc;lnn lends tn the following 
conclusions: 

( 1) Consull;"tllon lc; " pt ocess which t f'fllllr ec; mP.etlng or mlnct5 
bel ween lhe par lies Involved 111 the process ol consultation on 
the material facts and points Involved to evolve a correct or at 
least satisfactory solution. There should be meeting of minds 
between the proposer and the persons to be consulted on the 
subject of consultation. There must be deOnlte facts which 
constitute the foundation and soutce for final decision. The 
object of the consultation Is to r endl"r consultation 
me:mingful to serve the lntencted pur pose. Ptlor 
consultation In that behalf Is mandatm v. 

(7) When the offending action affPcts fundamental r ights 
or to e ffectuate built-In Insulation, as fair procedure, 
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consultation Is mandatory and non-consultation renders 
the action ultra vires or Invalid or void. 

(3) When the opinion or advice binds the proposer, consultation 
Is mandatory and Its Infraction renders the action or order Illegal. 

(I\) Wh<>n the opinion or advice or view docs not bind the pr.rsrm 
or authority, <my nc:llonor df•rlc;lon lakc•n r onlr;Hy lo lht' mfvlr r 
Is not Illegal, nor becomes void. 

(5) When the object of the consultation I-; only to apprise 
of UtA pmposPd <ltllon and when th.- opinion or advlc~ l!~i 
not hlrrcllng 0 11 the authorltlpc; or· pP.I o;on anrf lc; not hound 
to b~ accepted, the fJI Ior consult.-.tlon 1-; only dh f'ctor y. 
lhe .-.uthority propor;lng to take i'ICiion c;hould make known the 
grn,rnl srh"lll" or oflllln~c; of lh" .-.ctlonc; IHOIIOS"d to h~ la~<>n 
be pnlll) fiOllCI" of lhn .-.ullu•rlty r)l lhe pcrc;ons to be conc;ultcd; 
lmvr lite views or ohjcctlnnc;, Iili-I~ lltE>rn lnrn nm~SitiPmllon, i'lllrl 

th"r f''lfiPr, the mrthorlty or p~r c:on would he entitled or hac;/ have 
nuthor ity to pilss approprlilll' oulrl': 01 tnkr 11cclc:lon thrrron. In 
c;ur h 1 II• runc;rnnrr•r; II iliiHitllrrc; lo all ;u lion llaflror 
COIISIIIlallonU. 

(6) rto h;)rd and fast rule could be laid, no useful pUI pose would 
be c;rwed by formulating words or deflllltlons nor woulct It be 
<lppwprlate to li'ly down tire 11mnner In which consulti'ttlon rnust 
take place. It Is for the Court to deter mine In each case In 
the light of ltc; facts and clrcurnst<mc.-s whether the ;tctlon 
I-; I la ft r>r r.otl c;ttlt<tthmll; I !was In f ;,ct cou sultcdll or was 
Ita I l<>trllldf'llt c OII<>UIIatlo n l I. 

(7) WhPr c <lilY Action Is lcglsli'lllve In char ilCiel, the consultation 
envlc;ayes like one unde1 Section 3(1) or Ll~ Act, that the 
CentrAl Government Is to Intimate to the State Governments 
conter ned of the p10posed action In general outlines arrd on 
IE!(."f>lvlny the oujectlons or suggestions, the Central Government 
or I C'qislature is free to evolve its policy decision, make 
app1oprlale leglc;li'ltlon v1lth necessary additions or modification 
or 0111l t the proposed one In d1aft bill or rules. The revised draft 
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bill o1 ruiPc;, <IIIIC'IlfhiiC'Illc; 01 r~ddltlrmo; In thC' nllr1 N1 01 rrmdiiiC'cl 
fUIIIIIIeed not ilQ<IIn he COiriiiiUrliCnted to <Ill lhC' IIIII( t>lll<'CI 5 t;"~l P 
Gove1 nrnents no1 h<we prior flesh consult<~tlon. Rulec; or 
Regula lions being Icy lc;l<~llve In ch;:u acte1, would tr~cllly r etelve 
the approval of the State Governments through the peopleUs 
repr esenlatlves when laid on the Ooor of each llouse of 
Parliament. The .1\ct or the Rule made at the Onal shape Is not 
rendered void or ultra vires or Invalid fur nor•·consullatton. 
(Emphasis supplied) 

9.10 Thf' above dictum of the Apex Court Induces us to deal with the 

question whetl1e1 In the Instant case, consultallon Is mandatory or directory. 

The Impact of the Polley of Transfer Is that certain persons (who have not 

exercised their option to shift to the newly carved state) may suffer deep 

rooted change of their condltlorts of services. As such, whether the C & AG 

has the powers to change the conditions of services of such persons.r The 

powC'Ic; of thC' C l't I\C1 <IIC' not uniC'I tcrC'll. On cnmp;HI<;oll with the powers of 

the Chief Justice of a lllgh Court as provided for In Art. 229 of the 

Constitution, the 1\pPx Court hnc; In the c.-.c;c of M._§_uwm001 tlw v. 

Accountant Genera/, Assam (Naqaland), (1971) 2 sec 137, held as under : 

" ... rf'ff'rPnrP nmy h!'! 111<1cle to 1\rtlcle 1 ~8 relating to the 
Co111ptroller and Auditor Ge11eral of India. Clause (5) provides: 

OSubj ect to the pr ovisions o f this Constitution and of any 
law lll<td<! h y Pa rlia m ent th~ coudltlono; o f s~• vlcP of 
P"'l'<;onc; c;er vlng In the Indian /\udlt <md Acrounto; 
Dep;:u lln~llt and the admlnlsh ~live poVtC'I s or the 
Comptr oiiPr and 1\udltor General c:h<>ll be ~trch a 'I may ., .. 
rr escr ibed by rules made by the r r t-<ldPnt aft~r 
consul tation with the Cornptt oller and Audi tor Geuerai.O 
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12. It Is slgnlncant that the Comptroller and Auditor· 
General unlike the Chief Justice of a High Court has not 
been given the power to prescribe the conditions of 
service of persons serving In the Indian Audit and 
Accounts Depar tment In the same terms as are embodied 
In Article 229(2) (Emphasis supplied) 

9.11 The extent of powers of the C & AG has been examined by the A1>ex 

Court In the case of Accountant-General v. S. Doralswamy, ( 1981) 4 

sec 93. In that case, the respondents entered service In the Ofllce of the 

• 
Accountant General, Tamil Nadu as Upper Division Clerks. They appeared In 

the Subordinate Accounts Service Examination In November, 1969 and 

passed the same. They claimed seniority on the basis that their length of 

service In the Inferior post should be taken Into account, and rested their 

clnlrn on part~ 1'13 of lhf' M;urrr:-tl of Sl<~ndlny Orders lr.'lll<'d uy 1!11• 

Comptroller and Auditor General as It stood before Its amendment by a 

correction slip of July 27, 1956. The correction slip removed the factor of 

welghtage on the basis of length of service In the determination of seniority. 

The claim was rejected by the Comptroller and Auditor-General. A writ 

petition flied by them In the High Court of Madras was allowed by a learned 

Slrrgle Judge, arrd Iris 'judgment was arnrmed by arr Appellate Bench of the 

lllgh Court Against the judgment or the Appell <tiC IJc'nch, the 1\n.OIIIIIillll 

General, larnll Nadu and the Comptroller and Audltor-Generallrave appealed 

to this Court, and those appeals 'a'&'p~ndlng as Civil Appeals 1584 to 1588 of 

1973. During the pendency of those appeals the President enacted the Indian 
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Audit and Accounts Depart111e11t (Subordinate Accounts Service & 

Subordinate Railway Audit Service) Service Rules, 1974 (referred to 

hereinafter as (the llules of 1974). The Rules of 1974 pur por t to give 

statutory recognition to thf' arncnd111ent of para 143 by the Co111ptroller and 

Auditor General. lhe v<~llcllly of the nuiP.s of 1974 and th,. <11lll'lldmrnt made 

111 pm<~ 113 mr i:1~~1ilrll hy the rrsponllcnts b<'fnl!' tin• .1\pm. tnrn t 

l he Apnx Colli I h~"l•l n.; 1111dcr: 

I h " • l'lfltll 1 ·nls h:l\ · lilb:d two cont<•n" •ltlJI. I I 111 l I~ 
th••l II u l!tt I• ·s "' r lnv<~lltl as d<~u'*' ( 'i) "' I ~ I n lti 
whl~"fl lllJII II Is ~<llcl, they IIIUSt be <1,.. rl 1 tf.,.... "' ~ 
ponnll II • rettot;pPcllve enactment of lltl 111<1riP 
lh<'ll'lllldl"!. IIH' nthrr r.ontenllnn lc; tlml tlrt~ sperllhr' fltlrc; 
<llfNIIIHI lhl' <;C'fliOiity of the l~''ipnrrrl r•fllt; rrfr /r~11irf 
bPr<~urr In Pllltll<;ling pow~?!' to thr> < nntpllblh·l "Hrcf 
Awlllrtl (,t•ru•rtll In l•,•:w• nrdc>l<; aud ln••lrrlp lrlf\4 111 hie; 
til·;• ••·lf• •ll lit•• t i t~ 111111' ;l!J.IIII':I ''X' pr,•:lv•• llt•l••rl•tlnrt •Jf 
leyl'i li11iv• puwer has llcen violated. 

'• 1.11 lnq thr' fir st t '"' ' ~nllon fir<;t, It "'"l' llc 11\)IOO till!! 
tlrn t•nlu ttf 1974 purp .. rt, ;,ccordhrg to th ·IE~Ittlllltlltti 
lt•tlll I It rl<lll'd tlnvr>llthnr -1, 197-1 pttlll"hllij l~t~ll 
to lmt•l•ncn rnrrdn hy the flrr'sldent Oht ,.,.ltl!ll b 1111• 
power'! Lonlerred hy the proviso to .1\rtldf til atlt 
clause (5) of Article 148 of the Const1tutl•111 :til~ after 
cowttll~lhm with I h~ Compt 1 otter and Ar!Hildl l~t!lflllt1\l 
••I 111•lhtlt lit" tP<;porul""'c; c;"y tlmt thr • tly trwyl c;llltl t 

of II•" '"ilt: fltllllnn lltHII"r whlrh thn5!' Pr 111Ufd he 
11ntl• I• ''''"''' ('l) of Artlrll' 1·111, ;'!ltd WI' lfrtlltlltjlhil• 
l<'ft li'Hit In IIH' 111nvht to/\tll\1!' 'lOt} , Ill IOJ 1 lift~-!, 
tltr.v llllt , thcr" I' Jill "" no justification f• ·f II.,, 
tit"' 11111.. •f L9it1 UHt he ylve11 retrospedl''" It llflll 
ll11lll llr• lli OVI<;n lo 1\rtlciP 10CJ, II lc: ttt.Jh 
rhtjo;~ ( .. , .. f Artlr.IP l-111 rloi'S lint pCrtllft lh·• 
of letw~r· ~ctlvely opet at111g rules. We thl .... ,~ ..... 
restJOtldf·Hls are right. 

~-- --
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9.12 Ill lild thf' <lhOVC' hns ~('II rurlh"l (IIIIJlllC'cl Ill p;,m 1 nl the 

judyrne11t which tr0d'> as uuder :-

7. 1 he next question Is whether clause (5) of Atlltle 148 permits 
lhP PI111C"IIIIE'!11l or lltlf!s having telroc;pertlvf' npt>lntiOII. 1t Is 
N lll"tl bv1 lh;,l Ulllf""~ a statlll " rnllf!'IIIIIIJ t h(" pow~r f() rnt'll"' 
1111"" prnvlrt~c; lor lhP. 111akl11y of 111lcs with cetrospcctlv,. 
operallrm, the 1 ulrc; 111ade pursuant to llmt power can have 
111 nc;I"'CiiVP. opcmtlc•n only. An exrr.ptlon, however, lr. t.hP 
Jl" tl~•1 to Arllde 309. In B.S. Vader<t v. U11l011 of I11dla ! 
t hi-; Col li I h"'l <l th<ll thP 1 IIIPc; fi r~ m od IIUfl"'r tha p1 ovlc;o t f) 
/\1 t h.fn 311fl o f ll rr> Cnw;tltulln ll 1 n ulcl hi'IV!' l l"lt oc;pl"ctlvr­
"1"'1 :-oll<>ll Ill' ' • ••11•1•1' l1111 lnllnVJ( rl l1n111 til•' I hr llltt<;l;ul•" 111.11 
llo" p11VII'I c nllf• I II'• I 1111dc•1 I hi' JIIIIVI<;o Ill /\llh fo' 1011 Wa<; 

illl''lltlr•!l lo fill ;1 1111111~, lh011 lr, In ~1y, 1111111 l'mliilllll"lll Ill ;, 
',I 11" lo •tJI•;Iilllll l' r•n:1c lf·d il law fill I h" r.11hjC't I tn:11tf"t or 1\t llrlr• 
.lll9 the rul~c; lr'1rllr!d t111tler lire J.nnvlc;o to 1\r\lcle JIIY Wf:>le 

tr<~11slent In character and were to do duly only until lpglslallcn 
l'ms Prmcl~'>cf. As inlr>rllll subc;tltutec; for such legislation It was 
clearly Intended lhr~l the 1ules should have thP Si1tlle rflnq<> or 
f>jlPfiltlon (It; fill /lrl nt rariiFlltlt"llt 01 or the State LcgJ-;Iatllle. 
I h" 1111 ~11t wno; lf'hrr"'C!"I hy lft" tlc'd;,rilllon 111 lite provlc;l) lrl 
1\111! lc• lO'l lh;lt ll;,ny lltlf"c; ~,, tn.ld•· r.li.lllltr~VI' 1'!11"' I ""l'i"c I In 
ill'' JIIC.JVIC:IIIII r. nr "IIY rocr" 1\r II I. I""~" lrOJ[III ! ''; 'llf' nh<;<•nl '" 
rl111~" ('>) nl 1\111•1" I Ill. rh"l" 1 ~ tlolhhuJ Ill lliP l'11191hltjf" of 
lit ol r I-III''' lo htdl• tl" Iff, II ll w II tiP•; fl,lfflt •rl lhr•ro Ill Wl'fl' 

11111'11'1 ·dIn •:• I V'''"'"' p·liii<IIII''"' ·"Y f• •JI~I• tllnrc \(.1'>, ll·l•. ll ·cl /\11 
flnl 111" rl0111' 1' <:nyo; lr. ll1;,l II II' llllec; ff;llfl"d \'ICIIIhl 1/1" c;uhjC'tl Ill 
lit• lllllvl•.lou • .. r Ill" I ••11->lllutlou ''"' ' r•l ;'\IIV l•t· 1 111 tdr• l•y 
1'•1111"11''111 Wn .,,, <;:'lllsfl,.d th;, t rhU'"' ( ~) <J f 1\tllrl ... l11l 
'l)ll f~r-; I'"'N"' Pll the rr cc;ldf'mt t o h nmn t niPs op'" t <ltlllQ 
JII !ICp!"<. tiVPJy !lill y lfC'11fy fli<>lf, lhn fllll<'o; (lr l97iJ ((lfiiiCII 
"""' rel tO"P<:'llve " !'"ration, arHI th~r,.ror l" <:uh rule (2) or Pule 
J, l'thirh tlc-c.lmes l ht~t they will ua cl" ''""rl In lnve COlli" Into 
lOll<'"" luly 27, l956 lllliSl IJo ltPhl IIIII;, vhr·~. (fmph.,r;fo; 
cuppllf"'l) 

1 
'' I! II•· wq:wl~ ill" •:"'""rl"'"'''""""· tlo • "'"'·: r ,,11 t h.1• hdrl, WP :JH' 

~r~,/unniJic to hold lhiil llr•~ fHmon LOIII!'fl t•d "" hllllllltth' l '"'' nulc"; vlulules the' 
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11111 tel pic nynlnst excessive dclc~n llott." 

9.14 The Apex COurt has further held as undet: 

..... : 1 hr C()lllph o ll r •· all! I 1\udllm -Grll"tc'l o f I11tlla, who I !'I 
the head of that Uepatlment, I~ a constitutional 
functlon:ltV holdlttg a s pacial position under the 
Constitution. Uncter fltllrl"! 1'19, hP pet fottns duties and 
PXPH.Ic;rc; llllWC' I'> 111 tr lnlhHt lo lh<' <~rroll nl s nl thf' Uttlon ;md 
nl~n nf lit" r;111r~ rhw,.. (I) n[ 1\lllr l,.. l 'i l 1r qqhrs hl111 to 
slfhlnll .1 lt•pntl ll'lillllltj lo I he ;~r co• tnt -; of thr lJnlon to the 
l't c•r.lciP ttl, wlto rilll'lf'r. IIi•'" ' lu he lnltl lw lotf' end • llo11se o f 
l'iltlln•nnnt Lll'"l'lir<>, rliltl~" (7) nf 1\ttirl" 15J tcquh ~>'i him to 
subtnit a tepott telali11g to the accounts of a State to the 
<•uv<'lltOI nf the C)l'll f', wiHt C'lllses th <>nt to be laid befote the 
I r•Jir.lr~ltll" of tit~' "'"'n U ('r\tlll <• t b e c:a ld, In the 
r ilt .tllll"lilll' f'S, llt">t thn I"'' CllllC: S P.I vh•g In th~ J •tdl~n 1\udlt 
nurl /\ t:countc; Ort'~' tm<'llt m ~ holdit19 nffl c .. 111 rollnf'ctlon 
w ith thr- <11falt-: o f lh ~"' Unl1111 f'Ydll~l.,rly . 

II I•; ·~v l d( 111 11 111 tfln ~\tlhntlly \lr<:tnrt Ill the 
U•tn tthuUnt ~~~~~ l\01dlt 11t r.:"""' :,1 1 :-~ t•ll"" ' "'"' 111111 lln nq 
.-~~'lf.hf,..lf l'tilh lltn "> lh h S •• f I fin I 11110 11 ;.r 1'11~11 ;,«; ()VPI 

ftmcliuu r- a-;e•.u:l:"l t"'' '~'' '''' lit" -,Jr:,h., nl th F> c:;tates. It Is a 
cl11yfn r Hir r-, <'fl<f thn Jlltlf'111 1\tHfll :"'1111 1\CCOUIItS 

J)<>J"" lt•tn rtt, w hirlt II ftn:. rle, ;,., "' eillrJio lfop:>tltll"llt. 1 hey 
r:"lllllt• t " " c.,fd , , ''" '""IH"""'"" t•rl tlt thn o fl:>h o; o f the 
1 '""'" '"'' h•~lv"l y r ·,."~" ' l'"'t••l y, " '" '••cp•hllrm of th" 
r '" • oo i''"' "' :o11•1 , """il'""" ••I ~ ... ,,,;.,... .. 1 I"'' """ " c;,., vlug 
!11 n, .. '• ••11"11 "'" '" ""'l il t"""''" ' ' "'1'""' ' ' "'"111 ,..., ,.11~ 1 h" 
r '"t.'"'l' '"'' :.-: :-~ '"'"'" '"' ' """'H !••1\lolt• '"" d""'""'" o f thP 
l' e .. -id n n l w ithiu lhn ' " """ nl lhn f'tt•vic:•• In "' liriP. 309. 
f\ - !'"'' b l f'l " '' ' "' ' " " 1"':'1 ~ 11 "'~"'"-~ ""1 V I n "IIII IIC:t lltn 
r•,,._,,,,.,., w ith " '"' ' I'" '""' • ..,,,, " '"' ' ~''""'~'"" r.- d"""'! 
lr;) n f l\ol irln I Ill "'" f '"''"'l ' ''"' ""'"""Ill''"""" ('i) of 
lit lldn 1 11l ir. tu• t t " '""'' "' ' '" l h" I' "~'~~''' " "' '" ' lh~ IIIIIVISO 
I" f\ r II• In .,{I <:'I l it,.. I ovn ('"'""'" :-o1,.. ""I' :'I I="' " :"II! !I dl.,tlnrt 
ft '"" "'"'' It olh~> t :>11•1 " I P 11 •1! t 'l lllf'fPIII <>fll~ l V 10 OIIP 

:'ltt.,f.het . In r1.11 f'J'llll"n, tho t"f"'t"ll'" '" 1ft" piC'\ I so under 
1\tlld" !(If) In'"" I('Cil:ol nf lltP nnllrfr;lllnn J'llhflr.hi iiCJ the nulcs 
•tf Ill/ I lc; I II '"Fl llilllfl~>c:<: :111d lltllc:l I•• intuH•~I (Ftnph;,sis 
<;lll'f'lirrl) 

.. - .. 

t 
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9. J. r; In Lwnptr ollc~r & /\uditQI J~eueri!L of h l_d ir1 v ,_Mohan La I fvlehr otra, 

(I !)')7) I t:;f'( 70, llw /\pt>X Court h;-J r, hrlcl ;-Jr. IIIHif'r: 

the lllgh Court lrns also touched upon the validity ol the 
iriiJIIIl)ll" rl r i1<11h11 <tlltl ~;t;ll f'd lirfl lllrt>y WPIP 1101 lc;c;lf(•tl hy lhP 
l'l'";hlr ul ;,It"' r rm •:ult ;1flrttt wllh lh" C'nruplrnllrr p, 1\ntfllor 
Cl•'ll-:?r;,l. In the pr r:::r'!nt cr~s~. th•' rr Psldent has not Issued the 
Lirurlar, !Jut Cornplroller & Auditor Gener?ll lms Issued it. 
1 here w11s hnw,ver, proper consultation between the 
y•JV"T ru11ent and the Comptroller & /\udltor General for Issuing 
lhr chrul'lr. 1 ht> lrrllrr111ty polnl!·d out llr'lt It wr~<: unt lc;<:rrf'rlln 
lit" u;u rrr nl IIH ' I'H•r;lrl<•iil, llrf'rrfoll ', 11'1,111'" nuly 01hnrrt lhl• 
'""" ;lfrd 11011 \<vllh II '!FIId In llrr •arh'>l;lllfl'. IIi<' r lrr11h1 of 
'ot ll'a', orrylrl 111 h•IVf' " """ lc;•;r rPrl In tiH"' llrlrnro of the 
I'I I''>ICI" IIl ;,r, rrrprll cd lllltll'l /\ttlr IE" 11A(';) or the Coll<;tlliJllon, 
"~ It <~ffPcts the• 'IC't vir" ro11dil1D11S of per SOliS In the 1\llllll a11d 
1\r '-<ll lllls Ucvm trrrP.IIl. Rut ~ince the govemment has 
:=~ppr ov~>d Urr> ch wl~r ;md the ch cula r was In 
nccor dance w ith the declared policy or 1 e5er vall on, we 
clo 110 1. W=llll tn t <P."tr~iu Ht~ Cnmplt C'll~• Rt J\udltor 
GPn~r<ll II rm1 ~nfor clng lt. (E111pl1asls supplied) 

'1. IG IIH ' ·lhllvl' dr:•.h l!ur•; uf tlrl' /\pcx Lour I would go In slrow that the 

llll•· l· . lh.r1 lit•• ' ' '1111 ;11 (;ov r·ttlllll'lll l•;o;w •'> IIH • nrd t'l 1111 llll'illlti'ltlon wlt.h llll! 

C ~ 1\G, wlrlle Crnlral Gnvf'rtrruent lllilY lJc conr.ultccl <Hul tire C & 1\G 111ay 

Issue the rules. Wltere certal11 provisions have alr eady been made by the 

Central Govf"rrrrnenl, these coulrl well be borrowed by the C & 1\G. Thus, 

once In cort :.ull;ltlon v-..· llh the Centrnl Govnrtllll~' nl, tr ;111y provisions have 

hl'!f'll '"" " " h)l VJ;1y or n "''" llrrrlr r /\11 1111('!) " ' Ill" ( ()ll'; tllltlltlll, then, Ill 

llrc1e "'" rr•ll1ln y1p~). 111" '"1111" • "llld 1'11'11 i'" ffllnl up hy C'XCtullve or der s 
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by lltl' ( ,,, 1\<i, hill ';IIIIi I'XI'I IIIIVP lll';ltll! !loll'; llllt <;l ""' r.uhr.f'tVICIII to u~ 

statu tot y ptovisions. IJotlficatlon can met ely "supplement" or fill up a gap In 

the statu tot y tules. ln this regard, It is appropriate to refer to the judgment 

of the /\pex CoUtt In the case of Dlstl. Reglsl_l~t v. 1'1.8. Koyakutly, (1979) 2 

sec 150 wheteinlt has been held:-

"11. r hf'tf' COlli hi' fll) lfllrllt<'l wilh lhr• ptoposlllon llmt If the 
r::t,lu lnty 11tlrr:: ft;Jiftf'ri hy thP Govetlfllt 01 any law enacted by 
lhr• GI:-!IP I r-ql• 1.11111" lllltlr•t /\tllrle 101) lr. t;llf'lll 1111 i'IIIY p:'lttlculm 
polttl, lit•• <lnv••fflfll"lll (;1ft 1111 11p llt;ll IF1fl ;)lid r.llp)l lf'tllf'lll tit<' 
I fliP by lsstlillq ndll tllll~ll CltiVe It IStiiiCI ion<; not illCOff<;ISIPIIl Wflh 
I hr- c;l <~l lli c•t y pu•vi<;ionc; <lhe<ldy ft i'ltned or enacted. The 
r·•·•ulhtr> lnr.ltllttlollc; In otrlct to be vr1lld must tun subservient 
tolhF> c;tnllltoty ptovisiOIIS." 

9.17 llntr., 1f ""Y o11.ler of the c & /\G has hf'PII Issued, Invoking the 

ptnvl·.l•ut•. nf 1\tl . 1,111 ol 1111' I l)fl'>l llltll"tl, wll lt•llll • ""'atlt.lllnll with lhf' 

Centnl (invellunellt, thPII thr. Srtllle hr.colltf's Invalid ami equally It would be 

illvalltl, II It tends tu superadd 0 1 supet h11posc by ;m rxcntllve liat on the 

statutoty rules something inconslsteut with the same. 111 the lustant case, 

the pollry nr It ansfct hfls not bee11 pt Peed eel by any stat11t01 y Rule fl amcd in 

l':llllr.lllllli"ll willt Ill" C'r•nlt<tl Cnvrlltlllf'IIL II Vl<tt; fo;o;uo:d only In the wake of 

I It~> rtn• It nr t1l ,.r 1ft" IJI l<tl rt a•lru;ll r ,...ot g<1nl;:,l 1"11 flrt, 2000. llet e again, 

•:,, I: I''",,,,,,. , .. , , •II' "" ' ''"" llllh Ill• , • "'' .,, I ;.,.,.,"""'"' ""'"· f'V<'Il 
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9. 18 tnsel for the Applicant In OA ~17/0fi palnstakln!Jii prepar~ hi:i 

case arl4 ~upported his arguments with a numhcr of .Judgments, touching the 

llchl "' riNo/CI!o o l lire c & AC, 0 11 tldll~f..:r I ddcg.lllllll ,,, power .. , l.dtllc 

blfurca11 bn, option, competence of C &. AG In making policy dc<.fslons, 

cr,q~lf~r of service, Delegation of powers c.~c., All the 31 citations referred 

to by t~ t.ounsel have been gone througn ~V us and the dtattons referred to 

In till~ J~~r have all from out of such decisions relied upon by the cotmsel. 

j ' 
9.19 

11 
Thus, to conclude It Is clear that In the wake of the enactment of 

1111 .. 1 Pl1 lr .h lkoi!Jo.ilil lcitlon Ad, 2000, rrwl• 1 ~ .. c. 1 1, lllcrc !>lruuhl he <~II 
I 

PHIIJI' H1f ~lrlfllng of the persons serving In Jhe Stille of liP hefore hlfurr.atlon 

rrnm II present stat~ Pt liP Ill the f1C:.'WI~ carv~a /lilt ~lillEI of Utlali~nc:hal. 
T1ifDf• I• n been no suctl order, general llr ~pet;fi!l, Jlil~~fi hy the Cent~! 
I I j I ' 
floyql' jll<lf•t. Again, llle policy of transfer jli~l~ by lhe C & AG vtde lhe 

~~ : ,,, ·I OJIIIi.! l Ldl llilll he .:...~lr J IP ue UIIU ~r.ttllrlrl lll ll l lll 1
1

he fl l'fiVIr.lnns or r'rl. 

14~(~~ pt the Constllqllnn, as Art. 14Q PfP.VIt1C$ for Jn:,kloo mles In res~ 
r.f fl~ !ins serving 11r.J .r '- a Afi not lq l~e C! & AC5 htll hy ll.a President and 

(If f'QIII In cons11llnllon wll li Ill<: C Ill A1 illlcl fltrlltf.l Q11r h ruiO!i 1r m!lua, 

w~ rlqnp.:..t hy cl r ... nrhrtnn pn·r cdent lh4J ~ll•·h lUlu:; ~hmrfll I~ IKIIlJc:c.t tu 

the prr • .rlslons of the Constituted and of a11f law mada IJV Parll~mtsnt, and 

her~1 1t~e law made by the Parliament, vl~c 1111•11 Pradc:.IJ ~enrq~nllC~IInn Act, 

20QO IIJes unrler Sec. 73, a gerr~.;r«ll or specl<~l orde~r hy lhll Central 

•I 
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fio•wllllll' nt ln1 ~ hlltllltl nl !'" ' ~'" '~ :lllf ''" 'Y r"t •lllq lt1 Il l" ptr- hlltiiC'ltNlllP 

•;t;lh• '" tli" •i t·•'" ..r till ·•• '"' 11'''· a11d ·:• •· 11 :.11 ntd"' 1-: 1 onc;plcuuusly 

tttl r.• IIIIJ 

Itt IIIII '', II! • '1'1'11• •11t r lt l'H' 111:vl • l•tt l ;,, ., .. , ltntt• :l ''" 111 llt"lr lavout. 

111•1 I "II''' 'l'l" llllv, .. ,, ,.' .. ,.~,I : 1'"1"' ... , hi '"" I ,., f\1, Ill ; utlh •HIIII'~ 

""'~ '"''"'• "1'"11 '" lh" I'"'P"IId"' lll-:, In llll<ln tl:-tkc IIIC' r~c t cl sc of having 

rtr~r~ql)' I trff'tt; p;,r;··r•d l•y fftn 1 "lilt 'If~~~~ •r111111'>11J Itt '1' COHfi111Ce With the 

:un l hiiJ''' 111r 111 IIi" ''illn •· 1 Ill ~ "' h :1 lr 111ily ' ' '111111" " ' lln11 Jr; ' ·'''' II hy tlu• 

, ... ' "'""""' ' "'" lf'PII• .tll l' I 11111"1 , ,, tll • ltttlt•·d " " '" ""'" , ,~ p·~ ''"'' 

• flll(;itirmlttlh., r, t;'l tr lhry "'" runr:lionlnu 
• 

• 
1 I 


