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District Planning Officer (West Sikkim),
Sikkim Presently residing 238/172 Avengani.
Allahabd.

2. Nitesh Kumar Jha, IAS, | _
‘District Development Officer (West Sikkim),
Geyzing, Sikkim.

- w e Bembdces
- By Advocate : Shri S. K. Om | | o
Versus

pex 1. Union of India through the Secretary Personnel,
‘ Department of Personnel & Training,

Ministry of Personnel, Public Grievance &
Pensions, North Block, New Delhi.

2. The Cabinet Secretary, Cabinet Secretariat,

Government of India, Rashtrapati Bhawan,
New Delhi.

« » e e ou JRespendonts

By Advocate : Shri Saumitra Singh :

ORDER

HON'BLE MR. ASHOK S. KARAMADI, MEMBER-J q
The applicant has sought for  +the following ﬁ

- reliefs: -

M) “to disswe a writ, order or direction in the nature ;
| of certiorari quashing and setting aside the q
order No.13017/14/2003-AIS(1) dated 20t April, b
' 2005 transferring applicant No.2 to the Sikkim | !
cadre as also Order No.1301?/l4/2003~ﬂ18(1) dated
188 July, 2005  and Ovder No.22012/55/2005-AIS (1) - 41
Part-I dated 14.12.2005 rejecting their i
representations against the transfer and direct
that both the applicants will be posted teo =
third cadre which is willing to accept them both.
(LX) To issue = writ, order or direction in the nature
o of mandamus commanding the respondents to decide
;&_fgj the applicants’ representation dated 20.069.2005
s by a speaking and reasoned order. '
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whereas Petitioner no.2 was allotted Ma

Tripura-jﬂint cadre.

i 3 After their marriage on 11.312.2082, in t&ﬂﬁﬂ? @E

the policy then in force the petitioners applieﬂ-ﬁarW&gﬁ;ﬁJ”

T 2
II

cadre transfer to one single cadre in March 28003 _@ﬁJf

e e e

the basis of the application made by them the
respondents called for comments from their parent
cadres. The petitioners have learnt that Ehe
Government of Sikkim refused to accommodate petitioner
no.2 in Sikkim for the reason that being a small cadre

it would be difficult Ffor them +to accommodate two

T e el L

officers from the same batch. However, the State

L T e

Government expressed its no objection to the

petitioner no.1 being transferred to a third cadre -

s
e T S

Annexure 7/P 39.

The State Governments of Manipur and Tripura also

S il St -k vl

. | SHpressed their 4nability to  aocornmodate petitioner

|

b
j; mecd < but - had  no objection if petitioner no.2 was fﬂ
| &

shifted out of their cadre. Copies  of . the g

§h e oBtlons sent by the state Gowerhiines are Bl

enclosed as Annexure 8/P 40 and Annexure 9/P 41.
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Sl ¥he ihece  Govermmbnts  Saread | ts accept

Thereafter the file for cadre transfer of tﬁﬁe

petitioners to Gujarat was moved and after clearance ..

from the Ministry of Personnel it was forwarded to ﬁhe
Cabinet Secretariat for approval of the appointments
coinmittee of the cabinet (BEE) & While the
petiticoner’s case was not being processed, in another
case where the spouses Sh. K M M Prasanna and Ms.
Vijay Laxmi Bidari who were originally from Manipur-
Tripura and Assam-Meghalaya and who had applied for
the transfer of cadre in January 2003 on the same
ground of marriage was considered and necessary orders

were passed in December 2003 transferring the couple

to Maharashtra cadre with the approval of the ACC.

Copy of the order dated 31.12.2003" issued by the

petitioners in October/November 2003 itself. i
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et resorted to in other cases.

s = e i y

Here it is again pointed out that ‘since

petitioners’ was old case new policy has nothing ﬁﬁi&%?;ynfﬂ
with that and the same was to be governed by the B

existing/old guidelines in as much as new poliew

should be merely prospective and no retrospective but
without any valid justification there «case was
rejected on arbitrary grounds.

Yet another case pertaining to Sh. Kirlosh Kumar
and Ms. Pooja Kulkarni who had also applied for cadre
transfer on the same grounds of marriage and who were
originally allotted the Manipur-Tripura and Karnataka
cadres reSpectively were eventually transferred by the
respondents to the Tamil Nadu cadre as per their order
in February 2005. Copy of the order issued in this
regard is Annexure 14 P/49.

The case was thereafter processed feri ‘thed e
posting to Chattisgarh as the respondents felt that
t.here was acute shortage of officers in the cadre.
The case was accordingly put up to the ACC in August

2004 but was returned with a query as to the reasons

for refusal of Manipur-Tripura and Sikkim which werey




5 at the given point in time.

e

g out the strength of the various E

J?E%ﬁé.ﬁﬁﬁaﬁﬂmﬂnt.ﬁf Sikkim in its reply stated that

Were not in a position to accept bﬂth"ﬁﬂéﬁ

ia@plieants because of it being a small cadre and due

to cadre management problems that would arise in case

two officers of the same batch were transferred to the

cadre. However, in view of the insistence by the

respondent they would accept petitioner no.?2 only on ;

condition that no officer is allotted in the year

2005, Copy of the letter dated 5.2.2005 is Anneﬁure

1H 25T,

,: e ] In view of the conditional acceptance by Sikkim

u

which did not fulfill the requirement of “concurrence”
as mentioned in IAS Cadre Rules 1954 Section S(2) ;- the 4
DOPT re-submitted the proposal for transfer of the ﬂi
applicants to Chattisgarh where there was f(and still :

is) an acute shortage of officers for ACC approval in

e ._Jﬂn.l.-...,_._—'ﬂru—\qn-..._‘_. e s oy ———
- — R -
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February 2005. However, it is learnt that the ACC

i v

instead of approving the proposal as submitted changed

e R e W

it in an arbitrary manner and granted approval for

transfer of petitioner no.2 to Sikkim despite the

IS - -3 5 ; M —— e e e S s y b BT
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ve been given transfer to a third c

‘their choice.

Here it is ' important +te mention

'insistence_ made by the respondents _GbWEEHMEwE'ﬁéfigi
Stkkim vide its letter dated 5.2.2005 gave conditional

acceptance to the affect that in the year 2685 =5t &

direct recruit officer shall be posted in Sikkim for
ﬁhich respondents initially agreed and transferre&
Eecrtioner mo.2 to Sikkim cadre against. which
petitioners protested and made representations to the
respondents but without any relief. However, in the
year 2005 respondents breached the condition put
forward by the Government of Sikkim and allocated one
officer namely Sh. A K. Singh against which Government
of Sikkim protested vide letter dated 10.01.2006 page
P2

The representations made by the petitioners have
been rejected by the respondents by non-speaking
orders without assigning any reason. It is 'Pointed
out that later on Hon’ble Principal Bench has also
directed the respondents to provide the speaking order

(Annexure 21/P67) but inspite of that no reasons at

all have been assigned, hence prayed for the reliefs.




‘BEplicant no'l.  He hod also tequestad £9

g,

Loy o store of Sibkim TR ds espect full:

submitted that applicant no.2 waa_pﬁﬁmitteﬁqﬁhf@@nﬁﬁﬁif'

district training in the state of Sikkim. After the
receipt of consent from Government of Sikkim, Eﬁ@-” f
inter-cadre transfer of applicant no.2 was ordered ﬁ#:ﬁu

per policy. In view of this, the applicants are not

enkEitlied ‘for any relief. | Tf may be submitted that the
purpose of policy of cadre transfer on the basis of
marriage is that the husband and wife are brought on
one cadre. The married couple cannot misuse this
policy for getting a desirable cadre. ‘Phus, . Ehe
present original application of the applicants before
the Tribunal is misuse of the policy of change in
cadre based on the marriage.

It is submitted that the applicants have wrongly
filed the present original application before this
Tribunal. The impugned orders have been passed by
respondent. no.l .  as swuch this Tribunal has no
jurisdiction oﬁer the case, as such the present

original application is liable to be dismissed on the

ground jurisdiction alone. It is further submitted

applicants are posted at Sikkim and the

9

o

1 passed by respondent no.l, as the

1 '-_I-._'




Cadre. The Government of Sikkim initially expx:e&sﬁﬁ ;

reservations about accommodating applicant m-z
However, when matter was pursued with Government of
Sikkim requesting it to explain the reasons for not
accepting applicant no.2 on inter-cadre transfer from
Manipur & Tripura to Sikkim on the grouna of marriage,
even though there was deficit of IAS officers in the
State, the Government of Sikkim explained that it did

not give consent earlier because more than one officer

i ———

of the same seniority in a small cadre create problem
for cadre management but added that it reconsidered
the matter and agreed to accept applicant ne.2 to
Sikkim cadre on the condition that Government of India

would not allocate a direct recruit @ in- 2005. The

Government of India accordingly issued the orders for

i g e

inter-cadre transfer of applicant no.2 based on the

consent of the Government of Sikkim. As regards the

gl

condition of not allocating one IAS Officer in 2005,
Government of India in fact did allocate one officer

s te  State of Sikkim in the year 2005 and Sikkim
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Gevernment of Sikkim which accepted the a@@llcﬂﬁt Hﬂ

and accordlngly inter-cadre transfer was allowed.

is submitted that existing guidelines for interﬁﬁtﬁf;

'deputation cannot be allowed to be misused for.gEﬁﬁiﬁﬁj??fﬂ”'ﬁ

a “desired” cadre. Therefore, it was/is net proper.ﬁﬂ
the part ﬁf the applicants to insist on allotment of
third cadre given the fact that the applicant no.2 had
himself agreed for transfer to Sikkim cadre. Further,
the Government of India was not, as -a matter of
Policy, inclined to permit a situation wherein the
officers engineer rejection from their respective
“undesi;able” cadres to as to get a “desired” cadre.
Lhat in' meply ' to the conkents  of paragraph
no.4(7) of the original application, it is submitted
that on the subject of inter-cadre deputation,
appointment committee of Cabinet (hereinafter referred
to as ACC) is the final authority and only after the
approval of'JACC,' the order for inter-cadre transfer
are issued. Unless ACC approved the proposal of

inter-cadre deputation, it had no legal validaity.

_Fuxther, Government of India has overriding powers to

ecide the matter under the residuary rules.
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ﬁ}ptwns invlted by the respondents,

Gevernment wmuid itself decide the “third cadﬁeV &ﬂﬁﬂﬁ;fi

to avoid misuse of the policy by married c@ﬂPlaﬁ ﬁ@m!iff,

getting a “desired” cadre.

That in reply to the contents of paragraph

nb.@.(g} of the original application, it is submitted
that the case of the applicants was kept pending with
Sidecision: that it is to be decided s per new policy.
I Fact @t the time of approving the case of Mr. KMM
Prasana and Mrs. Vijay Laxmi Bidari itself, it was
decided to examine whether in cases of change of cadre
on the grounds of marriage of two All India Service
Officer, the question of choice of third cadre could
be. left to be decided by the Government based on
functional consideration instead of leaving ‘1t o f£he
officers’ choice in which even an element of
manipulation to secure refusal by - the  cadre of

allocation of both Spouses cannot be ruled out.

4. The learned counsel for the applicant has filed

the rejoinder affidavit.

It may further be stated that in pursuance to the

Pﬁﬁktl@ﬂﬁﬁghgﬁﬂﬁ

P s i g 1 Y e . s




in October 2003 itself but even then the EEQHEStﬂ'm@ﬂﬁf‘ﬂ;“

by petitioners for their adjustment in common cadre i
g has been arbitrarily rejected without assigning any
reason. It is important to mention here that even

Government of India acknowledged at that point of time

|
e S e 5. e Sl

that the said cadre transfer was covered in the policy

in its communication to these state governments.

Here, it may also be mentioned that in exactly
similar circumstances, several other couples made
b their requests for their transfer to the common cadre.

The details of which has already been disclosed in the 4

OA but for convenient perusal of this Hon’ble Court,

the details of some of couples are as follows:-

o

fi_ | 1 Ms. Vijay Laxmi Bidari, IAS (Assam-Meghalaya) j
o and K.M. Prasanna, IPS (Manipur-Tripura) to ﬂ
Maharashtra. E

X 2 Ms. Sowjanya, IAS (Sdkleim) ame Dilip Javedkar, ii
IAS (Manipur-Tripura) to uttranchal- (They are | 1

from the AS 2003 batch and the case is exactly F!
similar to those of the applicants) . j{

i Ms. Shruti Singh, IAS (Sikkim) and Mr. ASHISH
Chaudhary, 1IPS (Jammu & Kashmir) to Punjab-
(They are from the 2004 batch).

= Eﬂﬁgika-8g§i, IPS (Bihar) and Nikunj Srivstava,
jif%;;jjj_}ﬂﬁﬁi-éa_ﬂaﬁﬁya Pradesh.

o
e o
e T
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 transferred to third cadres and innumer

couples were transferred in the past to third

cadres of their choice.

' Tt . ds speecifically  stated that according 'ﬁé'

1Vﬁ? 1' petitioner’s information, apart from aforementioned

officers, there are large number of other affiGErs} *f}%?ﬁ

who have been transferred to third common cadre by

= relaxing the Rules but the details thereof is not

available and as such, deponent is handicapped in

this regard. It is, however, stated that a perusal

of list of officers mentioned in paragraph under

reply as well as already stated in eoriginal

application would show that large number of officers
have been transferred to common cadre before and

after the request made by petitioners but only the

hl
i
!
f
it
it

3 petitioners have been singled out. |

;f" | The malafide intentions of the respondents are i
clearly shown in the fact that the GOI pressurized %
. the Gowt. of . Sikkim to accept petitioner no.2 F;

r

stating false facts that Sikkim is a hugely deficit [-'i

cadre as it had only 22 officers in position against

g caclre strength  of @ 35. This was absolutely FQ

incorrect as there were 32 officers in position at




regard to the jurisdiction of this Tribunal stating

~;;ﬁﬁ jthat this OA was filed by the applicants wrongly and

o -, R

1y deficit and it is also important to

Sk Govt. of Shikin hme ucver ashed Eovt.

Chattisgarh and Uttranchal. It is also a Pﬂiﬂﬁlfﬂf'

consideration by the Court that what was the special

reason about the parallel case of Ms. Vijai Laxmi
Bidari and X.M. Prasanna (being processed at the
same time) and many other cases, that the
respondents did not pressurize the deficit cadres of
Manipur-Tripura and Assam Megahalaya to accept the
officers as was done in the case of applicants.

Other grounds are similarlto the grounds taken in
the OA. The learned counsel for the respondents has
filed the supplementary affidavit on 11.07.2008
reiterating the same contentions taken in the counter
affidavit, the learned counsel for the applicant has
also filed supplementary rejoinder reply for the same
on the same day and the matter was heard finally and

the arguments are concluded by both the sides.

ST We have heard the learned counsel for the parties
and perused the pleadings and the materials on record.

The respondents have taken up the contention with

be dismissed. The applicants have

for more officers as is the case with Governments of

. = g 18
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ted 01.11.2003, in which Government

"ffi%@&gﬁ cadre transfer to Uttranchal of the appli

maintainable.

~ applicants and express its no.

T

- agreed to accept the applicants -

in view of this it is stated the cause of action arose

within the jurisdiction of this Tribunal and the

law laid down by the Hon’ble Supreme Court with geg&r@'
to the cause of action in the case of Navinchandra N.
Majithia Versus State of Maharashtra and Others

reported in (2000) 7 SCC 640 is as follows:-

2. In legal parlance the expression “cause
of action” is generally understood to mean a
situation or state of facts that entitled a
pParty to maintain an action in a court or a
Tribunal; a group of operative facts giving
rise to one or more bases for suing; a
factual situation that entitles one person
to obtain a remedy in court from another
person. (Black’s Law Dictionary)

29 In  Stroud’s - Judicial Dictionary a
capce - of aection " it stated te be the
entire set of facts that gives rise to an
enforceable claim; the phrase comprises
every fact., which, if traversed, the
plaintiff must prove 1in order to obtain
Jjudgment.
20. In “Words and' Phrases” (4® Edn.) the
meaning attributed to the phrase "“cause of
dction? in common legal parlance is
existence of those facts which give a party

a right to judicial interference on his
behalf?.

In view of the above and the relief claimed by
the applicants has direct nexus with their posting to

Uttranchal state which has agreed to accept the

Liessh
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OA is

To decide this issue the proposition of

objection to the

cadre transfer of the applicants which
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‘treating this Tribunal has jurisdiction to decide the

the OA will be considered on its

same. To appreciate the rival contentions of

parties on merits, it is relevant to keep in mind the

proposition of law laid down by the Hon’ble Supreme

Court with 'regard to equality before law,

arbitrariness, unfairness and unreasonableness, in the

case of BAmita Versus Union of 1India and Others
reported in (2005) 13 SCC 721. Relevant paragraph

reads: -

5 B e e JArticle 14 of the Ceonstitutien

guarantees to every citizen of India the right of
equality before the law or the equal protection of
law. The first expression “equality before the law”
which 1is taken from the English Common Law, 1s a
declaration of equality of all persons within the
territory of India, implying thereby the absence‘ of
any special privilege in favour of any individual.

It also means that amongst the equals the law should
be equal and should be equally administered and
Eat likes should.be treated alike. Thus, what
it forbids is discrimination between persons
who are substantially in similar circumstances

or - eomnditiens. It dees mnot forbid difee
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So that every individual is given equal resy

and concern which he is entitled to as a h o

being. Therefore, Article 14 contemplates
28 : reasonableness in State action . the absenge o | w ;:_ . iRAL
which would entail the violation of Article 14 of

the Constitiitieon.?. | _fﬁ'

AIR 1991 Supreme Court 536 (Vencil Pushraj Vs. State of Rajsthan) :

e S g T e o

o

“"21. The preamble of the Constitution of India

resolves to ensure to all its citizens justice,

social, economic and political; and Equality of £

Status and opportunity. Every State action must ;

» be aimed at achieving this goal. Part IV of the ‘
Constitution contains ‘Directive Principles of f

State Policy’ , which are fundamental in the i

governance of the country and are aimed at ﬁ

|

securing gecial and economic freedoms by 1

appropriate State action which is complementary %%

A | to 1individual fundamental rights guaranteed in i
| Eare TIT for protection against excesses of State |

action, Eo. realize = the. wisiem i the

Preamble. This being the philosophy of

the Constitution, can it be said that &




envisage or permit

‘unreasonableness in State actions in any sp

of its activity contrary to thE-gﬁfﬁffjjffe

ideals in the Preamble. In our opinion, :n,t

# would be alien to the Constitutional Scheme tﬁ
accept the argument of exclusion of Art. 14 in

; | contractual matters. The scope and permi.s:s_iblé a ;

grounds of judicial review in such matters and -E

L
the relief , which may be available are
different matters but that does not justify the Yk

view of its total exclusiomn. This is more SO

when the modern trend is also to examine the

A

unreasonableness of a term 1in such contracts

i bl

-

where the bargaining power is unequal sO that

these are not negotiated contracts but stand

and form contracts between unequal.”. i

AIR 1974 Supreme Court 555 (E.P. Royappa Vs. State of

Tamil Ka.@'va.nd another) :

i
!
“86. It is also necessary to point out that the ambit t&

[

E and reach of Article 14 and 16 are not limited i.
to cases where the public servant affected has a
s ' right to a post. Even if a public servant is in

an officiating position. He can complain of

i _'- I*‘iﬂ-"fﬁ"'di‘wnh =



to Articles 14 and

therefore, proceed to consider whether

£ transfer of the petitioner first to the pastf
k Deputy Chairman and then to the post of ﬂffiﬂﬂf
_ ‘ on Special Duty was arbitrary, hostile and in i
| mala fide exercise of power. . WRaE = Was the |

5 operative reason for such transfer: was it the ;

| exigencies of public administration or extra |
administrative consideration having no relevance

to the question of transfer?. Was the transfer to |

the post Deputy Chairman Or Officer on Special ’

Duty so irritation or anjust Ehat ok could not 15

¥ have been made by any reasonable administration 1

except for collateral reasons? These are the é

é : | questions which call for our consideration. %

7 r 87. Now, two important considerations must weigh with -.}

! _ L

£} us in determining our approach to these :i

;f questions. First, the post of Chief Secretary is %!

-3 highly sens.itiva posty NIt  is g pesh of great E

confidence- a linchpin in the administration- and
smooth functioning of the administration requires

that there should be complete rappafc‘t and

3




" any valid reason the Chief Secretary fo

o 1 el

confidence ﬁf"the Chief Hiniﬂteg,' ﬁﬁ§j;;

Minister = may ~ legitimately, - dn  Ehe

- interests of adminigtratign, shift the ;
L | Secretary to another post prnvidednaf;ﬂeur&Q{@Tfﬁ' },3;
does not involve violation of any his legal @; e
_ | constitutional rights. There can be no éuaé-st’iﬂn
in such a case as to who 1s right and who 1is
wrong. The displacement of the Chief Secretary
from his post in such a case would not be
arbitrary and ik wonld = Hok attract the
inhabitation of Article 14 apd 'E6. ; EE N ?
? however, be pointed out that such an action would ;
not, we think, ordinarily be taken except for the é
. a
l » most compelling reasons, because if resorted to "E
g without proper Jjustification, it would tend: E® |
% affect the political neutrality of the public i
] % service and lead to demoralization and i
t; frustration amongst the public servants.”. %?
,%ﬁ 3
% AIR 1984 Supreme Court 1361 (A.L. Kalra Vs. The |

Project ‘Qﬂ-ESEEEEEEE;EE£P°FFti°n of Indil_Ltd!:
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cannot be entertained and no relief can

claimed on the allegatien of contravention o

PR
et s s

Art. 14 or Art. 16 of the constitutien. It wWas ot

submitted that the expression discrimination
imports the concept of comparison between eqguals
and if the resultant inequality is pointed out in
the treatment so meted out the charge of
discrimination can be entertained and one can
say that equal protection of law has been
denied. Expanding the submissions, it was urged
that the use of the expression ‘equality’ in Art.
14 imports duality and comparison, which is
predicated upon more than one person or situation
and in the absence of available material for
comparison, the plea of discrimination must fail.
As a corollary, it was urged that in the absence
of material for comparison evaluation not only
the charge of discrimination cannot be sustained
but the executive action cannot be struck down on
the ground that the action 1s per-se arbitrary.

Proceeding along, it was urged that making law 15
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of equal protection of law or equality ‘before

law cannot be judicially reviewed nor canitm ;

struck down on the ground of arbitrariness as

being violative of Art. 14. Conceding for the. 3
i present purpose that legislative action fﬁilﬁﬂ&f-?EQE{

a legislative policy and the legislative pqlieﬁ- 

P
"

is not judicially reviewable , but while givimqﬂ

concrete shape to the legislative policy in the

form of a statute , if the law violates any of

i
e e

the fundamental rights including Art. 14, the |
same is void to the extent as provided 1in Art. ;
13. If the law is void being in violation (o) S |
any of the fundamental rights set ont in Baxk ;
IIT of the Constitution, it cannot be shielded

if'lx on +Tthe iground that it emacts a legislative |
policy. Wisdom of the legislative policy may

Sat

* ; | not be open to judicial review but when the ;_

wisdom takes the concrete form of law, the same H

ity

must stand the test of being in tune with the

fundamental rights and if it trenches upon any
of ithe fundamental rights , it 'L§ vqid_'as

~ ordained by Art. 13.

oF f.'_r_-,‘_..--.--'-:—l‘——"—?._-!. TR ol 2 i ..-_-L;,:.__ﬂ T i




speaking through Bhagwati, J in a

(at p. 583 of RAER):

ks The basic principle which, theréﬁaﬁag_
- informs both Arts. 14 and 16 is equality 'a:,

inhibition against discrimination. Now what 1is

s
ol

the content and reach of this great equalizing
prineiple? It 1is a founding faith to use the

words of pedantic or lexicographic approach. We

e S e b

cannot countenance any attempt to truncate its
all-embracing scope and meaning, for to do' s
wonld be to wiolate idfs activist magnitude .
§=  Equality is a dynamic concept with many aspects
and dimensions and it cannot be ‘cribbed, cabined

} - | and confined” within traditional and doctrinaire
| limits. From a positive point of view, equality
|

is antithetic to arbitrariness. In fact equality

|
. : ; 1
and arbitrariness are sworn enemies; One belongs 1

to the rule of law in a republic while the other

to the whim and caprice of an absolute monarch.
Where an act is arbitrary it is implicit in ik

that it is unequal both according to political



This view was apspx@ved h}f tha ~

bench in Ajay Hasia’s case (AIR 19&1 SC 43?); a

thus appears well settled that Article 14 st"%ﬁﬂiﬂ

at  arbitrariness  in executivejadminigtﬁﬁﬁiﬁﬁ e
action because any action that is arbitraxy.m@gg i

necessarily involve the negation of equality. One

need not confine the denial of e..qualitg to &
comparative evaluation Dbetween two persons to
arrive at a conclusion of discriminatory
treatment. An action per se arbitrary itselE
denies equality of protection by law.  The
Constitution Bench pertinently observed in Ajay
Hasia’s case and put the matter beyond
controversy when it said ‘wherever therefcfe,
there is arbitrariness in State action whether it
be of the legislature or of the executive or of
an - Santherity® under Art. 12, Art. 14.,
immediately springs into action and strikes down
such - ~State actien’. This viemgipas furthex
elaborated and affirmed in D.S. Nakara Vs. Union
of India (1983) 1 Scec 385 3 (AIR 1983 "SE._ 130,
In Maneka Gandhi Vs. Union of India (1978) 2 SCR

621: (n1E 19789 SC 597), it was observed that Art.

= Pl - a . x - s B .
r * . =, ot = BT e i T ’
¥ f N g St

1 i e
' 1= ¥ b ' = <
P, e e T i ot 5

B




e

6. Now coming to the present case on hand, the

of the applicant is based on
discrimination, and equality before law and

unreasonable action of the respondents. It

admitted case between the parties with regard to the

facts of the case is concerned that the applicant'ﬁﬁgﬂ
1l and 2 are belonging to I.A.S cadre' anéd subsequantiy-
the marriage took place between the applicants on
11.12.2002 and thereafter they applied in the month of
March 2003 for cadre transfer to one single cadre. The
State, in which the applicant Nos. 1 and 2 working,
not agreed but have no objection to change third
cadre.  Thereafter the applicanﬁs again opted for a
change Ehii e cadre Gujrat, Chhatisgarh and
Uttarakhand. In the meanwhile, the applicant No. 2
transferred to Sikkim. The State Government expressed
its concurrence only on the condition that no officer
is .allotted in the year 2005, inspite of this, the
case 1is approved for transfer of applicant.No. 2 ko
Sikkim and it is stated that the respondents breached
the condition put forward by the Government of Sikkim

and allocated one officer namely Sri A.K. Singh and




I
'

Offlber- policy regardlné

The undersigned is directed to say th&t Ehie v
change of cadre of All India Service officers is
governed by Rule 5(2) of the IAS (Cadre) Rule-s,
1954 and analogous Rules in the IPS (Cadre)
Rules, 1954 and IFS (Cadre) Rules, 1966, whlah Bl
as follows: ot
“5(2) The Central Government may, w1th Ehe
concurrence of the State Government concerneﬁ
transfer a cadre officers from one ' eadze _ta
another cadre.” |

The reading of the above office memorandum makes
clear that the respondents have not foll@wed the guide
lines and the case of the applicants was processed
without there being clear concurrence of the State
Government before passing the order of applicant No.
2. The applicants have taken specific instance
referring with details of other couples, who are
similarly placed and the respondents considered their
cases and passed the orders of transfer but the case
of the applicant denied even though the case of the
applicant was put up at the same point of time,
keeping pending the <case of the applicants fof
consideration and denying the request of the
applicants later on another case of K.M.M Prasanna and
Mrs. Vijay Laxmi Bidari for third cadre considered and

transferred to Maharashtra, which was not deficit




b

the service and guide lines and on the grwé of

marriage but the respondents have not

e

request. The learned counsel for the iﬁsp@n@&ﬁﬁs}ﬁﬁﬁif?
specifically ordered after the RA was filed by m& |
applicants on 05.02.2008 and later on 12.05.2008 wiﬁh.
detail order, inspite of that the respondents are
unable to produce any material and also not stated the
stand whether they will reconsider the case of the
applicants as per the request for accommodation in
Ehird ecadre even though the time-is €aken ' by  EHE
respondents and thereafter the matter was heard.
Respondents have not filed any material information to
the order passed. However, they. have filed
Supplementary Affidavit on 11.07.2008 reiterating the
same contention taken in the CA and Supplementary
Affidavit and not with reference to the orders passed.
The explanation from the respondents has not come on
record. This clearly goes to show that the case of the
applicants was not considered by the respondents in

just, proper and reasonable manner and further even

though the material, which are on record, in which the




'éﬁmaa cadre on the guide jiine#

persons on the same cadre, in which the numbe:

persons of the same cadre was considered on the same

ground of marriage and the orders are passed. In ﬁl¥  E3ﬁﬁq

instant case, respondents while considering the cases

of the applicants on the same guidelines, in which the
other cases were considered, have failed to apply the
same principle and guide lines. Even though
considering the request of other persons, who are
similarly placed denied the equal opportunity by the
respondents, which is violative of principle '©f
equality before law and also in discriminatory manner
treating the same persons, who are equally placed and
giving relief to one suited person and denied the same
to other person is nothing but an arbitrary act of the
respondents. Therefore, the action of the respondents
is unsustainable in law and the same 1is arbitrary,
unreasonable, and discriminatory as the respondents
failed to furnish the particulars of others which are

within the knowledge of the respondents.
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to the fact that the respondents have -@msxd.r“”

request of other similarly placed persons, who ar& af

.'_'\

the same cadre and details of which, Ethe appllﬂ&mt& o :

have furnished. When the request was péndiﬁé:'
consideration before the authorities, they have failed
to take decision on the request of the applicants. On

the other hand they have taken decision with regard to

other persons of similarly placed of the same cadre.

In the absence of any cogent reason forthcoming why

the applicants’ request Wwas not éonsidered during that
period, without there being no acceptable explanation
in not considering the case of the applicants as the
same was kept pending and subsequently coming with the
reasons that as the applicants’ request are considered
and accepted, cannot be in consonance of the request
made by the applicant and, therefore, the explanation
given by the respondents cannot pe accepted having
regard to the fact that the respondents on the face of
it have not acted in just and fair manner and in
accordance with principles law laid down by the

Hon’ble Supreme Court while considering the cases of

e aa
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~‘*Hﬁﬂiﬁﬁﬁﬁﬁﬁg§ﬁ&eﬁ%s against the applicants is ur

L b

and is liable to be set aside and the

respondents in not considering the case of &h

in the cases of other person, demands justice an&-f]i}_
applicants should also be treated in the same ﬁaﬂﬂgfﬁqq“?“
Therefore, the applicants have made out a case for
grant of the relief.

Ao o5 ey
8. In view of the foregoing reasonsLthe impugned
orders dated 20.04.2005, 19.07.2005 and 14.12.2005 are
quashed and thé respondents are directed to conside:rz:. J- {4’
the representation of the applicants for inter cadre
transfer to the State of Uttranchal or other _sta’ﬁfe’:ﬂ:;__
which will accept them both, this exercise shall be a,.ﬁ

;r

done by the respondents within a perioad: @f thr.g-é-

months from the date of receipt of a certified copy—e

this order. No Costs.




