Reserved
CENTRAL ADMINISTRATIVE TRIRUNAI ALILAHABAD
BENCH
ALLAHABAD

ORIGINAL APPLICATION NO. 478/2006

ALLAHABAD this the (974 day of August, 2011

Present:
HON’BLE MR. JUSTICE S.C. SHARMA, MEMBER- J

HON’BLE MR. D.C. LAKHA, MEMBER -A

Lal Man Yadav s/o Phool Chand Yadav r/o Kunda
Khurd, P.O. Mughalsarai, District Chandauli.

............... Applicant

VERSUS
1. Union of India through G.M. E.C. Railway,

Hajipur, Bihar.

2. The Senior D.O.M. E.C. Rly, Mughalsarai, District
Chandauli.

3. The Divisional Operating Manager, E. C. Railway,
Mughalsarai, District Chandauli.

................. Respondents

Present for the Applicant: S/Sri S.K. Dey & S.K.
Mishra

Present for the Respondents: Sri K.P. Singh

ORDER

(Delivered by Hon’ble Mr. Justice S.C. Sharma, J.M.)
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% :} _; 2. Pleadings of the parties may be summarized
: A

4 ' been allesed by the applicant that he entered leway
year 1997 i Group D service vide order dated 15.12.1997 and smee
then he continned n service upto luly, 1999 Due medicaﬂ. '

examination was conducted and he was tound fit to work 1in medical

categorv A-2 and was posted as Shunfman grade Il on 7.4 98 under
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5.M. Sonenagar. On request, he was transterred vide order dated
550088 to Mughalsarar and the applicant jomed at Mughalsarar on
| 4,799 atter bemg spared from Sone Nagar and 611 the same dav he
S | tell 1l and was admitted 1n Railway Hospital Mughalsarar. After

I being fit. he anpeared tor duty and he was directed to work at
Bungalow of respondent No.3. The annlicant refused to the work as
domestic servant at Bunealow of respondent No. 3 and thereatter he
was not allowed duty and he was marked absent unau';horlzedi}', The
apphcant 18 a poor group [} emplovee and used to perform his duty
i the oftice of the respondents and he never retused to work m the
ottice and the respondents dirceted the applicant to get out trom the
ottice and threatened to mmplicate him in criminal police case.

Netther any notice, nor any charge sheet was served on the apphcant
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but a ]Gﬂ%ﬂ fﬁ;’fg: received direeting the appl cant to submt
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explanation to the enquiry otticer. of the charges tor major penalty

Proper reply was submitted by the applicant |

anv 'rgspnnse trom the résm_jjd :
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tiled and the same was dﬂcide{i' ‘ f'ii‘{_‘;_‘[__"_. - the 1

decide the representation of the appii,_ "wq 10.1.2005
compliance was made by the respondents. Theréaffe i ,, movec
for contempt. C'A. was filed in the contempt petitimiﬁ. -'-'ﬁ;ﬁ; the
(.A he came to knpw about the order passed by the respﬁndé__ _
but tho order was not speakmg and 1t was passed due to extraneons *"
consideration. It 1s arbitrary act of the respondents and the order 1s
hahle to be quashed.
3 The respondents contested the ease and tiled the Counter reply
and denied all the allepations of the petition. It has turther heen
alleged that the applicant 15 not a rallwav emplovee as his
appomtment was not as group D statt by the rathway. Annexure |

2 -
with the () A s totally talse and tabricated document. This letter has
heen addressed at the Disrri;:t Chandaulr but on !5.12.-9'? District
Chandaulr was not 1n existence. It was part ot Varanas), That Chiet
Medical Superintendent also certitied that the medical certiticate was
not issued by him. Consequently, the applicant was dlfected to
produce the oniginal engagement letter dated 15.9.87 and from the
original document tabrication ean be established, Action was taken

against the appheant for producing toroed document, That the

apphicant had never heen apnomnted as subshtute Group D m C&W-
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No oftice order dated 3.7.99
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otficial record shows that no such letter was 1ssued by the
Department. The transter order as well as Spare ..i“ are torec

1s wrong to allege that the applicant ever worked '_;.s.@__‘;.__f_f;ii:e'sf;:,-_:, frade

e

trains. Nobody directed the applicant to work as Bungalow | ?'r.f.;_gf;_
under respondent Nn.-3 and the applicant 18 required to prove stric-tly.l
No representation of the applicant was received on 20.10.2002 and
23.12.2003 as referred 1n the ().A. As per order of the fribunal in
() A. 1655/2004, the representation ot the apphcant was decided.
That all the facts alleged 1n the O.A. are false.

i In response to the Counter reply ot the respondents, the

applicant ﬁ_ied R.A. and resterated the facts which have been alleged

in the ().A. [t has been alleged that he was duly appointed and was

transterred trom Soné Nagar to Mughalsarar after being :-;pared from
Sonenagar.

3. ;,Ve have heard Shri S.K. Dey and Shrn S.K. Mishra Advocates
tor the appi'i‘cnnt and shri K P, Singh, advocate for the respnn_dents
and perused the entire facts of the case.

O It has been alleged by the apphicant that he was dulv appointed
in the Railway Service on 17.12.1997 m Group D v1d¢ order dated

15.12.1997 and since then he continued m serve upto July. 1999 and
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service vide order dated 15.12.97 and 1t has been f:'r hetor
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Mughalsarai on request and after ben;

applicant jomned at Mughalsarai on 3.7.99. but at Mughalsarai. after
joimng, he fell 11l and atter bemng fit he resumed duty

\ o
retused. “The respondents, 1n the C ounter reply speeitical

that éhe apphicant was‘ ever selected and a H_ n the
I5.12.97 1t has been put as “zero” and it has a t'abr.'ica_tiﬂn-; i‘i also
been alleged that there is a clear evidence of tabrication that m
vear 1997 Distriet Chandauli had not come mto existence and was
part ot Varanasi and 1t came nto existence later on.

deseadine lean}ed counsel for the applicant argued that the
respondents 1ssued an appomtment letter dated 15.12 97 appomting
the apphicant as Group D substitute i the pay .scale of Rs. 750/-
p.m./- and he was posted in C & W Department atter passing the
required medical examination. Annexure A-]h 1s the copy of
appomtment letter dated 15.12.97. It 1s a fact that 1t has been
addressed to the apphcant at his address ot Distriet Chandantb, U P,
It has been argued by the learned counsel tor the respondents that on
the date when the appomntment letter was allegedly 1ssued, District
Chandauli was not mn existence and 1t came info existence later on
and on the date of i1ssuing the appomntment letfer 1t was part of
Varanasi. But, i this connection the appheant tiled copy ot Gazette
of Uttar Pradesh 1ssued on 25.5 97. It has been mentioned n the

notitication that tfrom the date of 1ssue of notitication a new District
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U.P. dated 25.‘5 97 and it i';saf‘a t that District Chandauli

‘ A "

existence on 25.5 97, 1.e. the date - i"r:;‘i& the notitication was 1ssued
Under these circumstances, this argumen f’fi)nda learned counsel for

- " A
the respondents 1s not tenable that as in the year its!“r the time of

issue of alleged appointment letter, District Chanda was not- in
existence. District Chandauli came into existence in the year ':f n
the month of May. It 1s a different matter that even after creation t;:'
new District namely Chandauli people use?to call the District as

Varanasi or Chandauli. It the raj]_way authorities addressed the
| _ appointment letter of the applicant at his address in Daistrict
Chandauh, then 1t was correct and there appears no circumstances to
believe that District Chandauli was not 1n existence and trom this
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tact 1itselt 1t can be inferred that Dhstrict Chandauli was not mn
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: existence and 1t 1s a proot of forgery ot this appomtment letter. On

_' this appointment letter, number  has been mentioned as

CS/DR/substitute/97, Mughalsara1 dated 15.12.97. No other fact has

been alleged to show that this appointment letter 15 a torged one. [f 1t

L9

was really torged one, then the person concerned who has been

shown to have signed this document, should have been produced and

atfidavit should have been filed. It has been signed by the then

—

Assistant Personnel Officer. N. Railway Mughalsarai. Without filing
any aftidavit on behalf of the then Assistant Personnel Oftficer, it

cannot be presumed that this 1s a forged document.




8. Annexure A-2 is the spare/relieving order of the applicant vide
establishment order No. 1530/1999 by which the applicant was
transterred from Sone nagar to Mughalsarai and the transfer was on
request, hence it has been mentioned in the transfer order that no

T.A/D.A. will be admissible to him. It 1s dated 3.7.99. It has also

been alleged by the respondents Advocate that it is also a forged

document, but there is no other document to show that this is a

forged document. Annexure A-3 is order dated 9.9.99. Enquiry was

conducted against the applicant and vide this order, the applicant was

required to submit his explanation to the disciplinary authority

within a period of 10 days that what he had to say in this matter,

otherwise exparte decision shall be taken. Annexure A-4 has also
been sent by the respondents. It 1s a letter addressed to the applicant
on dated 17.12.99 and 1t has been mentioned in this letter that no
defence had been received from the applicant within time after the
enquiry report and one more chance was given to the applicant to
submit reply. Thereafter, the applicant submitted the reply and it was
stated that from Sone Nagar the aﬁplicaut was spared in order to
resume duty at Mughalsart,

2 A perusal of these documents show that the applicant was
appointed as a Substitute Group D employee and he was required to
resume duty at Sone nagar and according to the applicant he resumed

duty at Sone Nagar on 17.12.1997. On request he was transferred

from Sonenagar to Mughalsarai. Annexure A-2 1s the order of

transter. At Sone nagar a charge sheet was served on the applicant

g
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for unauthorized absence from the station whereas the applicant was
spared by the respondents as he was transferred on request from
Sone nagar to Mughalsarai and he resumed duty at Mughalsarai and
he was not on unauthorized absence. That he was spared from
Sonenagar on 4.7.99 and at Mughalsarai he fell ill and was admitted
in the Railway hospital and after being fit, when he tried to joint duty
at Mughalsarai, he was refused. The respondents, instead of
admitting all this, denied the very fact that the applicant was ever
appointed as a Substitute Group D employee vide appointment letter
dated 15.12.1997. As per direction of the Tribunal in O.A.
No0.1655/2004 dated 10.1.2005, the respondents decided the
representation of the applicant dated 10.12.2002 by reasoned and
speakfng order and Annexure A-1 is the copy of the order passed on
the representation of the applicant. In this letter it has been alleged
by the respondents that the applicant was never appointed as a
Shuntman in Group D. That the person of the name of Lalman
Yadav was never in the Operating department and the appointment
letter was not issued. But the perusal of the judgment of O.A.
1655/04 Annexure A-7 shows that the respondents filed reply in the
O.A. and it was alleged by the respondents that the applicant had 1n
fact acknowledged all the findings of the enquiry officer on 1.10.99
and preferréd no reply within the time allowed by the disciplinary
authority, whereupon, by letter dated 17.12.99, he u;.«'as given one
more chance to submit reply. Even then the applicant did not submit

any reply to the finding of the enquiry ofticer. In the circumstances
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Shri K.P. Singh, the respondents’ counsel submitted that the

applicant cannot raise any grievance against the order of termination
LU

if any. In the earlicr.OtA., a differende defence was taken on the part
of the resgondénts, It was not disputed in the earlier O.A. in their
counter reply that the applicant was never appointed as a Group D
substitute. But it has been alleged that some charge sheet was served
to the applicant and the applicant accepted the finding of the enquiry
officer. A reply was *called from the applicant against the finding of
the enquiry officer and no reply was submitted by him and
accordingly he was terminated. Whereas, in the present case, entirely
diftferent case has been taken by the respondents that he was not a
railway employee. He was never appointed as a Group D substitute
Shuntman and the documents filed by the applicant like appointment
letter etc. are forged documents. But-these facts were not alleged in
the earlier litigation and now the respondents are estopped from
disputing this fact. When there is admission of the respondents that
he was a railway 611111-)]0}!6(3 and disciplinary enquiry was initiated
against him for unauthorized absence, but no reply was submitted by
him, the services were terminated, under these -circumstances it will
not be justified to place reliance on the contention raised by the
respondents. From the documents as well as from the own case of
the respondents in O.A. 1655/04 it has been established that the
applicant was a railway employee and he faced certain enquiry. It is
a different matter whether the applicant availed all the remedies

available to him against the order of termination. However, the
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Tribunal, in the earlier O.A., after considering all the facts and
circumstances, directed the Senior Divisional Operating Manager,
E.C. Railway, Mughalsarai to consider and decide the representation
of the applicant dated 20.10.2002 and 23.12.2003 by a reasoned and
speaking order. Instead of passing any order on the representation,
the respondents preferred to deny altogether the appointment of the
applicant on the post of substitute Group D. Because the respondents
have not alleged that the applicant faced a departmental enquiry for
misconduct, hence we are required to see whether all the alternative
remedies available to the applicant had been availed or not. Whether
the applicant preferred an appeal against the order of termination.
When the respondents are disputing the very appointment of the
applicant, and it is established from the facts and circumstances that
the applicant was a group D employee, hence we have only to decide
whether there was any sufficient ground for his termination and
whether the applicant had availed all the remedies, but nothing has
been alleged by the respondents in this connection whereas the
respondents in the earlier litigation had not disputed this fact that the
applicant was not a railway employee, rather the documents filed by
the applicant were forged and now the ;espondents cannot deny this
fact.

10. Hence, from the facts and circumstances of the case it has
been established that the applicant was appointed as a Group D

employee in the Railways and was posted at Sone Nagar in

Mughalsarai Division and thereafter he was transferred on request
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from Sone Nagar to Mughalsarai and he resumed duty at
Mughalsarai. Without following proper procedure and without
affording any opportunity of showing cause, the services of the
applicant had been terminated and this is anlillegal act on the part of
the respondents. The applicant had not been permitted to resume
duty at Mughalsarai on the post on which he has come on transfer
from Sone Nagar and the representation was also not decided by the
respondents properly. Hence the order dated 25.4.2005 deserves to
be quashed and the O.A. deserves to be allowed.

L1.  The O.A. is allowed. The order dated 25.4.2005 is quashed
and the respondents are directed to permit the applicant to resume
duty in Group D category. As the applicant has not performed any
duty during this period, hence he will not be entitled to any

emoluments of this period. However, he will be entitled for fixation
of salary and seniority notionally and frdm the date when the
applicant resumes duty, he will be entitled for salary. The
respondents are directed to comply with the order within a period of
3 months from the date when the certified copy of this order is
produced before them. The applicant shall produce the certified copy

of this order before the respondent No. 2 and 3 at the earliest. No

order as to costs. o

Membe ) (Meinber (J)/

S.d
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