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Dated: Thisthe 2" dayof NV 2010

Original Application No. 407 of 2006

Hon’ble Mr. S.N. Shukla, Member (A)

18 Veeresh Kumar, S/o Sri Ram Khiladi. R/o Village — Karbana Post
— Dandu Pura P.S. Tajganj, Distt: Agra.

2. Suresh Chandra, S/o Shri Natthu Singh, R/o Village Karbana,
Post — Dandu Pura P.S. Tajganj, Distt: Agra.

coooeeo.... Applicants
By Advocate: Sri Rakesh Verma

VERSUS

1l Union of India through the Secretary, Ministry of Health and
Planning, Nirman Bhawan. New Delhi.

2. The Director General, Indian Council of Medical Research.
Ansari Nagar, New Delhi.

3. The Director, Central Jalma Institute of Leprosy, P.S. Tajgan;,
Distt: Agra.

- Respondents.
By Advocate: Shri M.B. Singh

ORDER

Written submission on behalf of the applicant and CA relief upon

by the learned counsel for the respondents

The brief facts of the case are that both the applicant were
initially engaged as casual labour (Mali) from open market after
screening w.e.f, 10.02.2004 and continued to work thereafter, albeit, in
some what altered capacity as will be discussed below. After
successfully challenging interruption in their employment in OA No
1134 of 2005 (disposed of by this Tribunal by the order of the same

date as in this case) by order dated 04.04.2006 (Annexure A-1 to the
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OA) the engagement of the applicants was modified as per the terms

and conditions indicated therein in an order as follows:-
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2 It is submitted by the learned counsel for the applicant that my
means of the aforesaid order status of the applicants have been
unilaterally converted into a contractual employee purely with a view to
frustrate the chances of regular employment in future. After having been
appointed on selection from open market the applicants acquired some
prescriptive rights of possible benefit in future in view which is sought to

be squashed under the garb of “a contract”

3. It is submitted that from the pleadings of rival sides it is
manifestly apparent that the requirement of Mali is of permanent and
perennial nature given the expanse of the premises of the
respondents. The condition of service laid down in impugned order
dated 04.04.2006 leaves no doubt that there.is a relationship of

Master and Servant and also control over the work and conduct of
the applicants. It is significant that there is no contractor between the
applicants and the respondents and that the payments are made to

the applicants directly. In other words the artificial ‘contract’ created

by the respondents is just a camouflage.

4. In support of his contention the learned counsel for the
applicant placed reliance on the judgment of Hon'ble Supreme Court
In case of Ram Singh and others Vs. Union Territory, Chandigarh

& Ors. : 2004 SCC (L&S) 14. The head notes are as under:-

“A. Regularisation - Contract labour - Contract
employees, who were trained electricians, employed in the
substation to maintain supply of electricity, claiming
regularisation of their services under the Engineering
Department of the Administration — Such a contract whether
genuine, sham or camouflage — Determination of — Held, can
only be determined by the industrial forum since it involves a
finding as to the inter se relationship between the
Administration, the contractor and the contract employees —
Constitution of India, Arts. 226 and 136 — Question of fact -
Industrial Disputes Act, 1947, S. 10

B. Employer — employee relationship — Determination of
— Multiple pragmatic approach stressed — Factor to be

= S,

L e
g—— e me
!!



considered, inter alia, are: (i) “control”, (ii) “integration” i.e.
whether the employee has been fully integrated in the
employer's concern or is independent of it, (ili) power of
appointment and dismissal, (iv) liability to pay remuneration
and deduct insurance contributions, (v) liability to organize to
work and supply tools and materials, (vi) nature of mutual

obligation, and (vii) terms and conditions of contract — Master
and Servant - Test

Ci Employer-employee relationship - Principal employer
and contract labour — Nature of their relationship — Where the
employer retains control over the means and work to be done
by the contractor, held, an employer-employee relationship
exists — In such circumstances, the creation of contract
labour will be considered as a sham or camouflage and
employer will not be relieved of his liability — Contract Labour
(Regulation and Abolition) Act, 1970, S. 2(1)(b), (c), (e) and
(9)”

Reliance has also been placed in yet another case of Hon'ble
Supreme Court in case of Commissioner, Kendriya Vidyalaya
Sangathan And Others vs. Anil Kumar Singh and others : 2004
scc (I1&s) 206 . The head note of the same is as under:-

“Appointment — Contractual appointment — Respondents
seeking direction from High Court that their services should
not be terminated after the expiry of contractual period until
the regular recruitment is made to the posts — High Court
allowing the said relief and permitting the respondents to
apply for the regular appointment in future provided they
possess necessary qualifications as required therefor —
Benefit of work experience gained during the contractual
period not however to be availed — Directions issued by the
High Court, held, do not call for interference — Words and
phrases — “if they are otherwise not disqualified”

5. It is prayed that the impugned order dated 04.04.2006 be

quashed and respondents be directed to restore the status of the

applicants as casual labour (Mali) and consider them for

regularization in accordance with rules/law as and when applicable.

6. In the counter affidavit the allegations of resorting to
camouflage with an object to frustrate the future prospects of the
applicants are denied and it is averred that the best practice suited to
the organization is being followed, wherever, as and when require.
Further that most of the work is handled by regular staff and also by
CPWD and occasionally by casual workers/casual staff on case to

case basis. It is also submitted that the institute has not acted in any
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arbitrary manner in hiring/re-hiring these workers/applicants either as
casual workers and now as contract worker to define the specific job
and that they will also be eligible to apply when regular selection is

made.

7 Heard learned counsel for the parties and perused the
pleadings on record. Admittedly, the applicants are engaged w.e.f.
10.02.2004 barring short spell of 07 days and continued to be in the
engagement of the respondents, albeit, in an altered capacity on a
contract basis as per the impugned order. Even though in para 1 of
the impugned order it is stated that this arrangement was temporary
and valid for 03 months subject to further renewal, admittedly, the
arrangement continues till date. The terms and conditions as
indicated in the impugned order clearly stipulate a fixed monthly
payment, supervision by the officers of the organization, the right of
the employer to take necessary action in the event of deficiency in
performance, compulsory presence of applicants within designated
area, and a time table issued by the respondents. In addition the
handling of the tools was also to be regularized as per para 8 of the
order. No doubt para 9 of the order categorically specified that even
while the organization will not be obliged to assure any employment
etc in future. The time spent by the applicants with the organization
will be relevant for assessing the competence of the applicants as

and when warranted.

8. A perusal of the ratio laid down by Hon'ble Supreme Court in

Ram Singh's case (supra) guides this Tribunal to take a view that the
AR >

case of the applicants E:"not only covered by the decision of the
5

Hon'ble Supreme Court but also one stage better in as much as the
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applicants were initially engaged as casual labour and continued to
be engaged in the same capacity in a modified form, in as much as
the applicants themselves being treated as the contractors. The
Impugned order has all the characteristics of a subterfuge with an

intent creating an artificial obstacle in the future prospects of the

applicants.

9. In view of the above decisions the respondents are directed to
treat the applicants as casual employees and consider them for all
future benefits which may accrue to them by virtue of they being in
the employment as casual labour from the date of their initial
engagement. The impugned order dated 04.04.2006 is quashed and

set aside. Accordingly, the OA is allowed. No cost

Member (A)
/pcl




