Brijesh Chandra Srivastava, S/o late M. Fu"' .

Srivastava, R/o House no. 337/1 Rajrooppur, s i
Allahabad, at present working as Income Tax :
Inspector in office of Additional Director of Income i
Tax (Inv.), Allahabad. =

imeminsmnapp Xicane
(By Advocate Shri A.K. Dave)

AR RS S
1 Ehaizman, €.B.D.%T., Nerth Block, New Delhi.

2. Chief Commissioner of Income Pax (Cadre
Controlling Authority), U.P., Lucknow.

35 Union of 1India through Secretary, Revenue,
Ministry of Finance, New Delhi.

..... weRESpondents

(By Advocate: Sri S. Singh.)

R DER

BY M. JAYARAMAN, MEMBER-A.

We have heard Sri A.K. Dave, learned counsel
for the applicant and Sri S. Singh, learned counsel

for respondents.

D The applicant has filed the present O.A.
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praying for issue of direction to the respondents

f@:r haldlng Dapartmental Examination for promotion
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since February, 1972. Initially, he was appointed as

Stenographer (0.G.) and subsequently he was prom
to the post of Income Tax Inspector in June;.19%$,°
As per the procedure prescribed for promotlion to the.
post of Income Tax Officer, the Income Tax
Inspectors with 3 years service are eligible to
appear for the Departmental Examination, and thus
they are considered for promotions in the DPC held
thereafter. The averment of the applicant is that
Income Tax Officers’ Departmental Examination Rules
2004 governs the procedure etc. for holding
Departmental Examination for promotion to the post
of Income Tax Officers. Accordingly, every year the
department would cﬁnduct the Departmental
Examination and then hold DPC to fill wup the
vacancies of Income Tax Officers by promotion.
Howewer, after 2003, 2004, 2005 no Departmental
Examination was conducted. The applicant had
appeared in the earlier Examination and passed four
papers out of total six papers obtaining 60% of

total marks, the minimum requirement for eligibility

i il S e




those who  qualified '“are ‘alse considered for

promotion. He has, therefore, pleaded for similar
relief as passed in the above mentioned O.A vide
order dated 13.9.2005, to be extended in the present
case as well. The applicant has also stated that one
eri R D. Shukla was originally at Sl. No. 70 and the
applicant was at Sl1. No. 68 and thus, the applicant
was senior to Sri Shukla. However, Sri Shukla has
now been placed at Sl1. No. 9 in the revised list and
so it is adverse affecting his chance for promotion.
Since the department did not conduct the examination
for two years, but are now seeking to hold only the
DPC, the applicant fears that he would miss-out on
the promotion, whereas his Jjuniors might = gekt

promotion, hence this O.A.

5 The respondents have countered the above O.A.
and stated that as per rule 1 of the Rules eof
Departmental Examination for Income Tax Officer

(Group ‘B’), the Director of Income Tax may change
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Oofficer (Group ‘B’) since he has nnt'fpasged
Departmental Examination for Income Tax officers
(Group ‘B) and so the case of the applicant is not
comparable to the facts in O.A. no. 936 of 2805.;
With reference to the averments of the applicant
regarding Sri Shukla (in para 4.20 of the 0.A.),; Ehe
respondents have stated that Sri R.P. Shukla whese
name appeared at sl. No. 70 of the Gradation lisEt
was eligible to be promoted as Income Tax Officer
(Group ‘B’) since he has already passed in full the
Examination for Income Tax Officers, whereas the
applicant who was at sl. No. 68 of the original list
has not passed the Departmental Examination and thus
not eligible. Thus, holding of the DPC would not in
any way affect the applicant. It is also stated that
as the promotion to the post of Income Tax Officers
(Group ‘B‘) is done not merely on seniority basis,
but subject to the persons passing all the papers of
the Departmental Examination, (apart from rendering
three years of service), many persons senior to the

applicant, who have not passed the Departmental

eligible for promotion to the post of Imzﬂme m s




Central Board of Direct Taxes vide l&tﬁéi;

further reiterated in the subsequent letter dated
30.06.2006.  BAccordingly, the Board had directed
that the Director of Income Tax (Examination) would
hold one examination in 2006 on the basis of old
syllabus and erstwhile eligibility criteria. Ehe
respondents have also pointed out that the applicant
has already availed 9 attempts out of possible
maximum 10 attempts to a candidate and has cleared
only two papers, out of 6 papers (in five subjects).
The respondents have further pointed out that the
applicant has endorsed in the application form filed
by him -on 03.08.2006, (2 photocopy of which 1is
attached as annexure WA-3) to the effect that he has
accepted the conditions mentioned therein namely
that the examination was being conducted under the

Departmental Examination Rules, 1998 only. The

respondents have also pointed out that the cited

decision dated 13.09.2005 in O.A. No. 936 of 2005 in
the case of Ashwani Kumar Singh is cleaxrly

distinguishable from the present case for the above

09.06.2006, marked as annexure WA-1. This has hﬁ@nf
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papers (in five subjects), which are: 5o YT ﬂf;f;;‘:“Li

Law T & Law II
2% Book Keeping
e 3 Other Taxes

4. Office Procedure

i

B Examination of Accounts.

8. As stated by the respondents (which has not
been denied by the applicant), the applicant has
already exhausted 9 attempts out of 10 available
attempts but has cleaxed only two papers namely
“Other taxes” and “Examination of Accounts”. As per
| rules in force, Income Tax Officers with 3 years
experience and who have cleared all the six papers
4 ' obtaining 60% of total marks, alone are eligible to
be considered for D.P.C. for the Income Tax Offiqer.

 L4R | As the applicant does not fulfill this eligibility

criteria, he cannot complain. Since Rule I under

the Departmental examination of Income Tax Officers,

2004 has been kept in abeyance, the department was
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minimum 3 years of service. We therefore do not see

papers with 60% marks aggregate and %ﬂﬁﬁ-ﬁﬂﬂ@l@@ﬁéjiﬁiﬁ

any warrant to interfere in the matter.

9. The applicant has also relied upon the decision
of this Tribunal rendered on 13.09.2005 in O.A. No.
936 of 2005 in the case of Ashwani Kumar Singh. As
pointed out by the respondents, since the operation
of the departmental examination for Income Tax
Officer, 2004 has been kept in abeyance by Ehe
Central Board of Direct Taxes, there was no
requirement for holding of the examination every
year in the first quarter of that year. The facts
in the cited case are thus, clearly distinguishable
from the facts of the present case. Therefore, the

cited case is of no help to the applicant.

10. One more contention of the applicant is that
Shri R.D. Shukla (Lucknow) who was at serial no.70
i.e. below the applicant, at serial no. 68, 1is now
placed at serial no.9 of the revised lisgt - of

Inspectors and that he being junior is going to be
DA,




' ﬁith~faggregate 60% marks.
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pointed out that Shri R.D.
cleared all the six papers whereas the applicant has
Clearéd only 2 papers. (in nine out of 10 possible
attempts) Therefore, we cannot compare the two in-
equals in this régard. Shri Shukla obviously having
cleared these papers is eligible to be considered by
the D.P.C. whereas the applicant not having cleared
all the six papers is not eligible to be considered.
Tt dis quite another matter that whether the
applicant would be clearing all the remaining four
papers in his final attempt or not assuming that the

examination is held now.

11. As pointed out by the respondents, there could
be any number of Income Tax Inspectors whe are
senior to the applicant but who are not being
considered for the D.P.C. for the simple reason that
they have not cleared all the six papers. Similarly
there could be any number of Income Tax Inspector
who are juniors to the applicant, but they are being

considered for promotion in the D.P.C. because they
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e Junicr. Thus, it 1S clear that the applicant

not being singled out or being discriminated againﬁg

in the scheme of things.

12. With regard to the applicant’s plea that Shri
RiD. Shukla, who was  junioer to him, 15 DOW rated
senior, it is clear from the averments of the
respondents that there is no mandatory requirement
that every D.P.C. should necessarily be preceded by

the examination. Assuming that the said examination

"is held by the Income Tax department now i.e. before

holding the D.P.C. and further assuming that the
applicant passes all the four remaining papers in
the above examination, he cannot go over the name of
Shri R.D. Shukla for the simple reason that Shri
R.D. Shukla has already passed the six papers and
eligible and qualified for the D.P.C. whereas the
applicant at the relevant time was not even eligible
for being considered by the D.P.C. In other words,

the applicant may have to reconcile himself that he
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