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al Ratlway Manager,
Nmm mlwav Moradabad
Division, Moradabad.

The Station Superintendent (RAC),
Northem Railway, Rauza.

Shn 5.K. Malhotra, the then Station
Supdt., Rauza, C/O DRM, Northem
Raslway, Moradabad Division,
Moradabad.

The Divisional Operating Manager,
Northern Railway. Moradabad
Division, Moradabad.

.. Respondents

(By Adv: Shri Prashant Mathur)

(a)

(c)

ORDER
JUSTICE KHEM KARAN, V.C

The applicant Vijay Bahadur has prayed for the following reliefs:

Issue a writ. order or direction in the nature of certiorari quashing
the impugned orders dated 12.7.2002 and 16.8.2002 as well as the
alleged recovery order {not communicated to the applicant) with
the further order and direction in the nature of mandamus
commanding the respondents to refund a sum of Rs.37640/- along
with 12% intercst recovered from the pay of the applicant from
June, 2004 all January, 2006.

Award costs to the applicant from the respondents.

Issue any other and further writ, order or direction which this
Hon'ble Tribunal deem fit and proper in the circumstances
Ot the case. but may have not been impleaded by the applicant




him 1o retain the said railway quarter till
ars, that he wanted to continue in the said quarter even after 30.6.02 and

tions but the same was declined vide impugned letter dated 12.7.02 (A-1)

and 16.8.02 (A-2). Applicant did not give up the hope of getting the permission for |

refaining the house after 30.6.02 so he continued his efforts by giving one representation

or the other. There 1s no dispute that he vacated it on 19.1.04. He became worried when

an amount of Rs.1882/- was deducted from his salary for the month of June 2004,

towards damage rent to the tune of Rs.94140 - for unauthorized occupation of the said
quarter from 1.7.2002 to 19.1.04. He alleges that the authorities were not legally justified
in turning down the request for retaining the quarter after 1.7.02 as one Shri Girdhar Ram
was allowed to retain railway guarter at Rauza till guarter was allotted to him at the new
station. He has also tried to say that his request for regularizing the occupation was to be
considered by the Chairman of Railway Quarter Allotment Commitiee but the same was
not done by him ull filing of the OA. He complains that he was never communicated
about the imposition or recovery of damage rent and so it was in violation of Rule 15 of

Chapter VII of Railway Quarter Allotment Rules.

2 The respondents have filed written reply contending interalia, that the OA is
highly time barred and in view of the law laid down by the Apex court in Ramesh
Chandra Vs. Udham Singh Kamal 2000 SCC (L & S) Pg.53, Gowt. of India Vs.

$.M.Gaekwad 1995 SCC (L & S) pg 1148, Union of India and Ors Vs. Shanker 2000 (8)
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Railwa .. : ‘ahﬂwdﬂ@d 15.1.1990 (Al & A2 to the reply). They say in para 5 that
I MMmmmm under the rules for any statutory appeal and so the applicant cannot
take benefit of delav in disposal of appeal, for reckoning the period of limitation
prescribed under Section 21 of the Act of 1985. They say that the applicant cannot claim

parity with others, who were allowed to retain railway quarter.

3. Applicant has filed Rejoinder affidavit saying that authority who declared the
occupation of the applicant as unauthorised was not competent to do so and so the
recovery deserves to be quashed. In para 7 of his rejoinder he says that in cases of
regularization of railway quarters in favour of Shri S.K. Mishra. Shri Girdhari and Shri
Suresh Guri the respondents acted in a different manner whereas sin the case of the
applicant they refused to do so. Reference to new instructions dated 15.2.1999 of the
Railway Board has also been made in this context. He says non-regularization of
applicant’s occupation of the said railway quarter is violative of Article 14 of the

Constitution.

4. I have heard the parties counsel and have perused the entire material on record.
First we should deal with the point of limitation. Applicant has moved one application
for condonation of delay and it is averred in para 4 of the affidavit filed in support of it

that since the applicant heard nothing from the respondents about his appeal dated
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Emwthe contention of the respondents that order dated 16.5.06. tuming down the
plea that the OA was time barred by law of limitation. was assailed in higher forum or
that will not prevent me from going into the question again. I think decision on
preliminary points sach as limitation, arrived at . at an carlier occasion and not challenged
before higher forum, will prevent the court or the tribunal from deciding the same agamn
or taking a different view. Though I feel that OA against letters of 2002 1s apparently
time barred but since the Tribunal has already held that the applicant has a continumng

cause of action so it is difficult to dismiss it on the pomt of limitation.

3. Shri T.S.Pandey appearing for the applicant does not dispute that allotment,
occupation and retention of railway quarters by servants of the railway is regulated by a
set of rules. Railway quarter allotment rules revised Edition 2000 is placed on record as
(A2). Rule 8 (i) of the said rules provides that a Railway servant on transfer from one
station to another. which necessitates change of residence may be permitted to retain the
railway accommodation at former station of posting for a period of two months on
payment of normal rent and on reguest of the employee on educational or sickness etc the
period of retention may be extended for a further period of six months on payment of
double the rent or double the normal rent of 10% of the emoluments which ever 1s

highest. Tt savs that further extension bevond the aforesaid period may be gramted on
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dure given in rule 15 is that notice will be issued to the employee for
vacation of the quarter giving ten days time by the controlli
. ¢ does not vacate positive action may be taken under the DAR for getting the

| quarter vacated and administration may also take action under para 138 of Indian railway

J e Act or under Public Premises (Eviction of unauthorized occupants) Act, 1971.

|
ﬂ ' 6. Railway Board’s circular dated 15.2.1999 to which reference has been made in
the rejoinder is annexed as (Al to the rejoinder. A reading of this circular dated
15.2.1999 makes it clear that it is confined to employees of the N.F. Railway. It says that
railway employvees posted to N.F. railway, who desire to keep their family at the last
station of posting may be permitted to retam the quarter at normal rent. The letter says
ol that these orders will take effect from 16.7.1998 and remain valid upto 30.6.1999. In
other words, these do not appear to be relevant in the context of employees transferred

from one station to another in the same zone other than N.F Railway.

2 This much is clear that applicant was not permitted to retain the said rallway
guarter after 1.7.02. Shri Pandev has not been able to show any specific rule providing
for appeal agamst refusal to retain the railway gquarter. When the respondents had
communicated to the applicant. as back as in July and August 2002 that he should vacate

the accommodation and no further retention was possible. he should have vacated the

accommodation. It cannot be said that the applicant did not know the conseguences of

retention of the railway quarter beyond the permissible limits. He kept quiet and woke up

DT




__i'lﬂiﬁhﬁﬁtytowdmmmdm Thucﬁmgcafﬂﬁmﬂ
ation does not appear to be well founded nor it is going to help the applicant in

ttin 1id of the liability to pay the penal or damage rent.

?;
8  Relying on Union of India Vs Parvat Kumar Das, reported in Administrative
e | Total Judgments 2001 (1) 294 (Kolkata High Court) and on Sri Ram Lal Mehta Vs,

Umon of India & Ors reported in Administrative Total Judgments 2001 (3) pg 371
(decided by Principal bench of this tribunal), Shri T.S.Pandey has tried to submit that the
respondents could not have decided to saddle the applicant with the hability of paying
penal orrdamagc rent for unauthorized occupation of the railway quarter for the period
from 1.7.02 to 19.1.04, without having recourse to the provisions contained under Pubiic
Premises (Eviction of unauthorized occupants) Act 1971 (for short, the Act of 1971).
Shri Mathur has argued that in view of the Full Bench decision of this Tribunal in Ram

Poojan vs. Union of India and Ors reported in (1996) (34) Adminstrative Total Cases pg

34, the respondents were not under legal compulsion to have recourse to the provisions
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of Act of 1971, for recovering the penal/damage rent from the applicant.

e

9. In Parvat Kumar Das’s case (Supra) issue was not as to whether for recovering the

penal/damage rent from the employee concerned recourse to the provisions of the Act of
)

1971 was necessary. The mam emphasis was as to whether such damage rent or penala

rent would be recovered from retrial benefits. Their Lovdships after, referring to Section
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10  Second submission of Shri T.S. pandey, is that according to Rule 15 of the
allotment Rules recourse should have been had to Section 138 of Indian Railways Act. It
savs that if railway servants discharged or suspended from his office or dies, absconds or
absents himself and he or his wife or his widow or any of his family or representatives
refuses or neglect after notice in writing for that purposc. 10 deliver up the railway
administration or to a person appomied by the Railway Administration m this behalf, any
station. dwelling house. office or other buildings with its appartenances or any books
.......................... any Magistrate of the Ist class may on application made by or on
behalf of the Railway Administration order any police officer with proper assistance, 10

enter upon the building and remove any person found therein and to take possession

thercon.

11. A plain reading of the above provisions makes it clear that it has nothing to do
with the recovery of penal/damage rent. It deals with the vacation of the accommodation
elc. In the case in hand, this Tribunal is confined to the question as to whether the

respondenis arc justified in recovering penal/damage rent from the applicant for
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