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(THIS 1'11E -6J? ___ DAY opb.y.~i.\2011) 
Hoo'ble Dr. K.B.S.Rajao, Member fJ) 
Hon'ble Mr. D.C. Lakha, Member fA) 

Original Applicauon No. 1460 of 2006 
(U/S 19, Admimstrati.-e Tribunal Acl, 1985) 

VI< Oauhlm, S/o Late Shri O.P Gautam, 
Aged about 40 years, r/o I, \ioti Enclave 
P.O. Aurangabtid, Mathura. 

RESERVED 

..... Applicant 

Present for Applicant: Shrl O.P. Gupta, Advocate 

VERSUS 

l. Union of India through Secrcwry 
MinistrrofDefence, Production & Supplies 
Govl of India, N'lrtlllln BhawanPost Office 
'lew Delhr. 

2. The Director General Quality Assurance 
Ocptl. of Defence ProduCbon fOGQAI, 
Nirman Bhawan Post Office, 
New Delhi. 

3 The Director Quality Assurance (Armwnent) 
Department of Defence Production (DOQJ\) 
H Block, New Delhi. 

4. The Senior Quality Assurnncc Officer, 
Senior Quality Assurance 
E.stabli•hmcnl (Armament) Armaporc 
Post Office, Knpur. 

. ... Respondent:s 

Pre!IOnt for Respondents: Shrl S.C.Mishra, J\dvocatc 
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(Delivcrtd by Hon'ble Dr K.B.S.Rajan Member (J) 

In his written arguments, the counsel for the: apphcanl 

contended thal the findings of me inquiry officer are contnuy l• 

the sl.lltement of witnesses recorded dunng I.he inquirv. Again, 

statements of defence a,itncs-'<CS have totally been disregarded and 

lhc same vitiates the entire inquiry as held m the case of Mona 

Shankur vs Union of India (2008 (3) All lndm Serv1~e Law Journal 

325) Vlde para 22 thereof which reads as under 

The Tribunal was entitled to consider the question as to whether 

the ev dence led by the Department was suffiaent to arrive at a 

conclusion of guilt or otherwise of the delinquent officer. Wh le 

reappreclatfon of evidence is not within the domain of the Tribunal, an 

absurd Situlltion emanating from the statement of a witness c.an 

certainly be ta~en note of 

2. The statements of Witnesses, which would prove the finding 

of the 1.0. tn~'Orrect, arc - A·4 to A-6. /\- 12 to A- 15. And the 

defence ~•atements of like nature are AnneJt\ltt: l 10 5 along witt 

the Supplemeni.ory Rejoinder Affidavit. 

A look ~t the article• of ch11rge cu this •wge would be 

appropriate: 

Article I 

Sbn V.h Oaut'1m CM 11, while worlang as lnrhargc Tec hnical 
Uhrary ut SQAE (A). Kanpur refused to allow th• 13ourd Members 
of annual sloc1' 1al<ing Board ordered vidc DO Pan·l No. M dated 
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24.1.2000, to proceed with the soock chcckin11 on 6 Mar & 10 
March and questioned the issue of Show Ccusc Noace 
No.Admin/ 16042 dalcd 16.3.2000 colling for hlK explant1t1on Ul 
the mutter, exhibiting insubordination. 

By hi• above act, the said Shn Gautam has actl"d in a 
manner unbecoming of a Govt. servant and thereby cmnrnvencd 
Rule J(l)(iii) ofCCS (Conduct) Rules, 1964. 

Artlcle·D 

Shri V K.Oautam CM·ll, while working in shop floor at SQAE 
(A) Kanapur on 29.9.99 misbehaved with Ordinance factory 
Kanpur emplO) crs namely S/Shri PK Oas, CM- I and PK Dey, JWM 
b}' shouting Jt them, 1hreatenin11 and trying to manhuncllc them 
nnd used in~mperate nnd filthy language against Shn AK Sharma, 
WM/MS-II 

By hi~ above acts, lhe said Gautam has acted in a zna.nn,.r 
unbecoming of u Go,'t. scrvnl and thereby contravened Rule 
:l(l)(iiil o( CCS (Coruluclj Rules 1964. 

Article 111 

Stui V. K.Oautam CM·ll SQAE (A) Kanpur. misbehaved '"'h 
Shn IS Dube}, F/M on J0.4.2000 by shouting al him and using 
insulllng Junguage. 

By h1A ab!lve act, lhe srud Sri Guutam has ncled in a manner 
unbecoming nf 11 GovL servant and thereby contravened RW. 
3(1)(ui) of CCS (Conduct) Rules, 1964. 

Article IV 

Sbn VK Gautam, CM-II SQAE(A) Kanpur, misbehaved wich 
Shri Ram Pukar, Carpenter on 6.7.2000 using abusive langu~ge 

By his above act, the said Sri Gautam has octed in a manner 
unbecoming of 11 Govt. S<'rvant and thereby contravened RuJ 
3(1)(iii) ofCCS tConduct) Rules 1964. 

Article V 

Shri VK Gautam, CM·TI SQAE(A) Kanpur, is an incorrigibly 
indisciplined oovL servant wbo has not shown nny improvement 
despite being penalized m the pasc vide order 
No.A/97401/239/0GQA(Vig.cell) dated LIO 96. 

Bv his a!x>v~ acl. the said Sri Gautam has acted m a manner 
unbeco;,,ing of a Go,,t.,servrull a nd I.hereby contmvencd Ruk 
3( l)(ili) o( CCS (Conductl Rules I 964. 
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3. The slatemcnts that arc stated to be in favour of the 

applicant as contended m the written arguments are as under:-

Annexure A-4: 

2.The Court proceeded Lo examine Shri R.K.Dubey CM I, 
after being duly warned as follows:-

Q4 Was there any hindcrence from the sn.id of the 
Incharge library Sh.VKGautam, CM-11 or his st.u.IT 
during the conduct of this stock vcrificntion? 

Ans: No, there was no hinderence from either the inchargr 
i..-chnic:al library or bis staff during the stock 
verification. I could complete my job satisfactoril~ 

2.0unng the course of ASTB activity there v.'aS a 
verbal clarification sought for by one of the members of 
the said board Sri R.S.Sharma, OAQAO, as well as by 
the incharge of technical horaiy, Sh.VK Oautm CM-Jl 
separately, bout the conduct or the ASTB. The 
clnrificution sought was whether the complete board 
should visit the sa:tion where ASTB is to be carried 
ou1 or even n single member can undertake the job of 
stock taking. As a Stores O!Tteer. I advised 
Sh.R.S.Sharma DAQAO, and Sh VK Oautru:n. lnchargi: 
Technical Ubrary that the Officer lncharge of the 
board along with the member members who an: going 
to conduct the ASTB should visit the relevant section 
once and thereafter even a single member can proceed 
v.1th the ASTB. I do not "'member/recollect the exact 
date on whirh lhe advioe was sought. 

Q2. Are you sure that Sh.R.S.Sharma DAQAO was given 
advice between 6 March 2000 lO 10 March 2000 os 
stated by you? 

Ns.Sh.RS Shanna, DAQAO, visited me only once for 
seeking advice on the matter I cannot recollect thr 
exact date or the same. However, he was advised as 
slated by me above. 

du ting I.ht abuvc epl><lde os oarroh:d by ~ou? 

Ans. No. 
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Q3. Where the!>C same JObs about the discrrpancies of 
which Sh VK Ga\llilm had sent a message to you? 

Ans. These were a part or bulk in which these were JOhs 
\\~th disettpancies about wbieh Sh VK Gauram had 
5ellt a me .. sage ro me. 

Q4 WUJ; any udvice for reclification tlf these jobs given by 
Sh.VK Gautam to Sh.PK Das and Sh.KC Srivastava'> 

Ans. Yes, he rold them to get the packing of these job• done 
properly. 

QS. l\re you very sure I.hat this advice was given in a ,,,rv 
(nendly manner? 

Ans. Yes, I.here was nso hot talk/disc1.1ssion 

Q4. Was Sh.SS Mishra gives a copy of the said memo? 

Ans Yes. 

QS Otd you come to know or any incident that look place 
between Sh.VK Gautam, CM 11 and OFC Personnel, m 
AC Room, on 29 Sep.99? 

Ans. No 

QJ During this episode, did Sh VK Gautam, CM 11 
misbehave or abuse any or the OFC Personnel? 

Ans. No. As IL ts we had got scared uft~r seeing 80 many 
OFC personnel. 

Q4. Did Sh. VKOautam misbehave with the OFC Personnel 
including the chargcmen during th11 incident which 
you hove narrated or obuse them? 

An&. l\o. We c..mc back together. 

QS. When ytJU came on duty on 30 Sep.99, did any 
incident take place m NAPS Shop? 

Ans. When l came on duty on Sep.30, 99, I found a number 
30 mm BMP shells lying in our QA Bond-approx40Q.. 
500 In numbers. l asked Sh.Kanhaiya Lal, l;xruwncr 
of my Sccuon as to why were they lying thrrr He 
replied that the examiner d1.1ring the night Ahift had 
kept lhcm there and he did nol know Lhe doL(tils. 111 
the meantime Sh.PK O~s and Sh KC Oas, churgemen 
along "~th 30-35 workers came rberc und started 
iaking the jobs owal I told Sh.Kanhaiya Lal that they 
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were talcing away the jobs. Sh.Kanhaiya Lal 1nrormcd 
Sh VI( Gau1am who in tum asked them as to why they 
wtrc taking away the ;jobs. TI><: OPC Pereonnc:I relied • 
Ye tumhare beap ka maal jialco tumnhe ro.ik hya•. 
Sh.Gautam told them that it was kept by Sh.SK Yada 
who was there in the night shift. They after said • 
Tum apne aap ko bade quality ,.11Je aamjhte hon, ye 
BMP shells tumahrc andar ghu9tddenge• ~ after 
they took the shells and went away 

Q l Are you aware of any incident regarding parking of 30 
mm BMP sheets ..,·hich took place on 29 Sep.99, when 
you 11.-ere posted in QA(NAPS) Secuon? 

Ans. l am not aware since I was deputed on Crack/pressure 
test Sh.Shiv Narain was deputed in NAPS section that 
day on packing of 30 mm BMP shells. 

QI Could you please tell WI as 10 when exactly were you 
pmted to QA(NAPSI Section? 

Ans. I do not remember. 

The I O. has in rnipect or the defrnce has oi-rved es 

under.· 

Art. I: CO 1n his eaoe doc:8 not produce any tangible evidence 

to negate the charges, through I.he depositions of OW l to 

OW6. 

Art. n. Absolutely no refettnce to Defence witnea9e8. 

Art. ID: Again no reference to thi: defence. 

An. IV:Maximum PWs of the designation of 

Examiners/ Labouren have turned hostile dunng the 

proceedingi<. Some 001 even agreeing to have given the 

statelll<>flt nva1lable (Thill charge has been hdd not proved) 

~//, 
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An. V· Shri Gautam had earlier been penalizrd 'ide onkr 

No. Af9i401/239/DGQA (Vig Cell) dated 01 Oct 96 on the 

charge or bt-ing under the influence or alcohol in office. 

Despite the &aid penalty, Sh. Gautam has not improved and 

continued to indulge m repeated misconducts as brought out 

above under Articles of Charge I to Ill. lt does show that he 

JS ~nable to indulging in cases of indiscipline and ba.s oot 

shown uoy improve~t. 

4. The ~uon U. ""bcthc:r the above fmd10gs hold water, 

especially when scanned through the law laid down by the Apex 

Court In the cnsc: of Moni Sh.ml<ar. 

5 . Preponderance of probability j5 the standard pttSCribtd for 

amving at a finding whether the charges levied are proved or llOL 

nus would certaJnl) not mean that the depositions nnd evidences 

of one side arc disregarded and that of other side alone arc taken 

into accounL That would amount to fixing th<' target (to render a 

findmg that the charRCS remain provedj and means searched 

thereafter. 

6. Tbe inqu•r:i olrteer is expected to give equal v.-eight to the 

cvidencet of both !he sides and amvc at a conclusion whether the 

charges are proved. The benefit or doubt as available in cnrnmal 

proccWil!gs is 001 so available 1n depnrtrncntal proceedings but 

preponderance of probability takes its place. The scale is not that 

nice and fmer ln departmental proceedings. 
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7. In the instanl case, An. V seems to have been added only to add 

buffer "'eight to the other charges for, for the potst conduct or the 

applicant. the applicanl "''li5 once penali?.Cd. Thus, the said chtirge 

could be easily declared proved- But while pasl conduct 1s taken into 

ai.-count. there must be some nexus ... iih the past conduct and the 

present mieconducL Had the appli<:ant earlier been penalized for sucb 

m1sbehaV1our (of use of abusive words etc., as in ArL I to [\fj the same 

could be taken into account here. That was in a different coniext. The 

individual wa• found under the influence or intoxication and there wa~ 

no charge of he ha,~ng misbehaved or u~ abusive 'l>'Ords. 

I. Thus, this is a classic case of end lun"ing been prescnbed 

and means searched for and when means arc 001 so congenial 

to prove the charg<'S, unfavourable means are gil·cn a go b) e 

nus kind of inquiry cannot Ix susuuncd. Hence, the OA ts 

allaa--ed and the impugned orders as hereunder arc quashro 

and set a$ide;-

(i) Orders of Compulsory Rcnrement Order 9.3.2004 (Annexure 
A-1) 

(ii) Appellate order dated 5.6.2006 (Anncxure A-2) 

(iii} Respondents ~all reinstate the applicant III aervicc at hi• own 
post wtth inunechate elfcct. 

(iv) The RespondentA shall grant him seniority fo, ihe intervcrung 
penod, treating the applicant III continuous service of the 
respondents. 

9 . Respondents are directed to pass on order for reinstatemenl of 

the applicant back to service. The period between the date 

of penalty order till the date of remstatemeru. ~haU be treated as per 
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the existing rules. The applicant shall not, however. be entitled to 

any back wages. He shall be entitJed 10 1hc pay on the basis of 

notional increment and fixation of pay under the Revised Pity Rules 

and llCtual pay shttll be available lo him from the date of 

n:inslatemcnt or OJ-07-2011 whichever 1s carli<'r. If there be any 

delay ll\ JOining which could be attributed to the applicant, then 

the pay would be admissible from the d;stc or h1~ join mg. 

Uv/ 

Under the circumstances, then: shrill be no orders as to cosL 

~ / 

(O.C. ~) 
Member (A) 

\·J;rr~~ 
br 1.8.s.Rajan } 

Member (J) 


