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CENTRAL ADMINISTRATIVE TRIBUNAL 
ALLAHABAD BENCH : ALLAHABAD 

REVIEW APPLICATION N0.77 OF 2006 
It~ 

ORIGINAL APPLICATION N0.322 OF 2003 

ALLAHABAD, THIS THE 87\ DAY OF FEBRUARY, 2007 

CORAM: 

HON'BLE DR. K.B.S. RAJAN, JUDICIAL MEMBER 

1. Union of India through the General r'1anager, 
Northern Raitway, Baroda House, Nev~ Delhi. 

2. The Divisional Railv.Jay Manager, Northern Railway, 
Lucknow Division, Lucknow . 

. . . . . . • . . Applicants/ Respondents 

By Advocate : 5hrl P. Mathur 
Versus 

1. Ram Naresh, S/ O Late Kali Deen. 

2. Ram 5hankar Mishra, 
5/o Late Blnda Deen Mishra . 

3. Badri Prasad, 
5/ 0 Late Gaya Deen Ja1swat. 

4. Ram Lakhan Mishra, 
5/ 0 Late Mata Badat Mishra 

5. Rama Kant Pandey, 
5/ 0 Late Mathura Prasad. 

6. Ram Adhar Vtshwakarma, 
5/ 0 Late Jag Ram. 

All C/ O Sri Ram Naresh Sharma, Permanent R/O L-37-B, Purani Rail\vay 
Colony, Pratapgarh, Presently residing at 255, Triven1 nagar, Na1n1, 
Allahabad. 

~ Advocate : Nil 
I 

. . . . . . ... Respondents/ Applicants 
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HON ' BLE DR. K B S RAJAN, JUDICIAL MEMBER 

This review application has been filed calling for review of the order 

dated 23-05-2006 in OA 322/ 2003, whereby, on the basis of the decision of a 

Full Bench judgment of the Mumbai Bench in the case of Baburi & Others vs 

Union of India and others, OA No. 542/ 97 decided on 21-09-1997, the OA 

was allowed and the pre 01-04-1995 retirees were also held to be entitled to 

the higher rate of OCR Gratuity in accordance Vvlth the provisions of the 

Ministry of Personnel OM dated 14-07-1995. 

2. The review applicants (the Railways) have pointed out the error 

apparent on the face of records that the said OM dated 14-07-1995 came up 

for interpretation by the Apex Court in the case of State of Punjab v . Amar 

Nath Goyal,(2005) 6 SCC 754, wherein the Apex Court has held as 

under:-

Civil appeals@ Special Leave Petitions (Civil) Nos. 12071 -72 of 
2004 

6. The respondent employee in this case retired on 28-2-1994 
from Postal Department Service, H.P. Circle i.e. prior to the 
prescribed cut-off date of 1-4-1995. He sought the higher 
amount of death-cum-retirement gratuity subject to the 
increased maximum limit under the office memorandum (OM) 
dated 14-7-1995 issued by the Government of India. This OM 
directed that a certain percentage of dearness allowance was to 
be treated as part of basic pay for the purpose of calculating the 
death gratuity and retirement gratuity in respect of the Central 
Government employees V{ho retired after 1-4-1995. However, 

./ the Central Government rejected his claim on the ground that 
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he had re tired prior to 1-4-1995. The employee tf>en moved t/)e 
Central Administrat ive Tribunal (CAT) (Chandigarh Bench) by 
his original applications. CAT directed that the benefit of OM 
dated 14-7-1995 be extended to the employee concerned, on 
the undertaking that, if the connected matters pending at the 
time in the Bombay High Court were to be adversely decided 
against him, he would refund the monies with interest. 

7. The Union of India moved the High Court of Himachal 
Pradesh by ~vrit petition, CWP No. 462 of 2003, which was 
dismissed on the ground that a similar matter was pending 
before the Bombay High Court against a decision of the Full 
Bench of CAT (Mumbai Bench), and that the decision given by 
the Bombay High Court v1ou/d decide the rights and contentions 
of the parties. The Union of lndias Civil Revie~·1 No. 32 of 2003 
was also dismissed on 11-9-2003. Aggrieved thereby, the Union 
of India is in appeal. 

23 . The learned counsel for the Union of India and the State 
Governments contended that, though it is a fact that certain 
percentage of dearness allowance 1-vas to be merged with the 
basic pay l"lith effect from 1-7-1993 (Jinked to All India 
Consumer Price Index Level 1201. 66) and that the said 
dearness allowance admissible to the employees on 1-7-1993 
~·1as to be treated as dearness pay for reckoning emoluments for 
the purpose of death gratuity and retirement gratuity, financial 
constraints impelled tl1e Governments, both at the Centre and 
the Seate, to restrict such payments only to the employees ~vho 
had died or retired on or after 1-4-1995. 

24. The learned counsel for the Union of India made available 
the Governments file from ~vhich it is seen that the Government 
took a conscious decision that the benefit of the increase in the 
quantum of gratuity, pursuant to the merged portion of the 
dearness al/oivance and the revised ceiling shall be n1ade 
available from 1-4-1995, v-1hich was the date recommended in 
the Interim Report of the Fifth Central Pay Commission. The 
Government noticed that the consequential financial burden 
~~ou/d be very heavy. Hence, the Central Government decided 
that these benefits v1ould be made available onlY from 1-4-

• 
1995. The State Governments followed suit. 

2 5. The only question, lvhich is relevant and needs 
consideration, is 111hether the decision of the Central and State 
Governments to restrict the revision of the quantum of gratuity 
as vie/I as the increased ceiling of gratuity consequent upon 
merger of a portion of dearness allowance into dearness pay 
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reckonable for the ourpase of calculating gratuity, \.vas irrational 
or arbitrary. 

26. It 1s difficult to accede to the araument on behalf of the -employees that a decision of the Central Governn1env State 
Governments to lin,it the benefits only to emp/Dyees, ~"lho retire 
or die on or after 1 ~4-1995, after calculating tne financial 
i1rip/icatior.s thereor., ~'las either irrational or arbitrary. Anancial 
ano' economic i'nptications are very relevant and germane for 
anv ,oo/icy decision touching the administration of the 
Go\:emment, at the Centre or at tl1e State level. 

27. Even by OM dated 19-10-1993, all that happened ~'las tflat 
a port;o.1 of tne dearness allot~·ance linked to Average Consumer 
Price Index of 729.91 obtaining as on 1-3-1988 {i.e. 20.ifo of che 
uasi.: oav> ,,..1as treated as dearness oav. This \.Vould count onlv 

• • ,. • ' r 

fer red<on1ng the emoluments for the purpose of calculating 
retiremenr-cun1-deach gractsity under the applicable ruies ana 
for no other purpose. This change i·1as brought into effect from 
16-9 1993. 

28. Even at that time interestingty. tte benefits were not f1?ade 
admi~·b!e from 1-2-1988 i.e. che date of the Average 
Consumer Price Index of 729. 91, but from a Much further dare 
i.e. 16-9-1993 The ::entral Govefilment adooted the same 

• 
po'fcy •:1hi1e issu•ng Oft dated 14-7-1995. Although, dearness 
a11o~vance 1ir1i-ed to rne All Inoia Co1sumer Price Index 1201 66 
.·as on 1-7-1993). ~vas treated as reckonable oart of dearness . , 
alfo~·.rance for the purpose of calculating the death-cum-
rec1rement gratuity, the benefit ~vas actually maa'e available to 
the em.oioyees 1:1ho retJred or died on or after 1-4-1995. 
Sim1/arf',1

, the increase in the ceiling of gratuity ~·;ras a mere 
consequentiai seep, i"hjch L'tas also made aop1icabie from 1-4-
1995. As :·le have already noticed/ 1-4-1995 ~·1as the date 
sugges~ed by the Fifth Central Pa~' CommJSsion (Pa}' 
Commiss10n) in its Interim Report. The Centrai Govemmenc 
took a conscious stand that the conseauential financial burden • 
........ •Jrl ho •tnho-,rab'o 1~ rhefiefor.e choso t"' t~nPr rlo11.1., 14..o ,pv...., U I..'\... U ILn--0 •~ ~ A'-; t..11 ll r .,>C. V c;,,/-"....,_ U r ll, LJf'-

financJal buraen tJ/ making the benefits available only from 1-4-
1995. ft is tnte tha(, the final recornmendations of the Pay 
C~mmissfon ~·:ere net ipso factc binding on the Government, as 
che Goi emmenc had to accept and implement tne 
recommennat1ons of the Pav Commission cons/Stent ~·11th its . 
financial position. This is precisety iithat the Government did. 
:;.ucn an ace.ion on cbe pare of cne <:Jovemmenc can neither oe 
charactensed as irrational, nor as arbitrary so as to 1nfr1nge 
, tic!e 14 of the Constitution. 
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3. The above decision of the Apex Court was not brought to the notice of 

this Tribunal at the time of final hearing. Thus, the Rev1e\Y Application 

ceserves to be allowed and the matter heard by appropriate bench and 

appropriate orders be passed. 

4. As the order unde; rev1e'"J cannot be modified without notice to the 

applicants in the OA, Registry ts directed to Issue notice to the J)Llrtles for 

hearing on the matter in open court. r"1eanwhlle, order under review shall 

sta'1d staved. 

.. 

OR. K.8.S. RAJAN 

JUDICIAL MEMBER 


