il\,'

Reserved
CENTRAL ADMINISTRATIVE TRIBUNAL :
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ALLAHABAD
% % % K K K %k K

Original Application No. 1297 of 2006

: | e 1,
Allahabad this the day of VW ,2012

Hon’ble Mr. Shashi Prakash, Member-A

Abdullah Khan, son of Late Sri Rahman Khan, R/o Mohalla - Rajdepur,
Colony, District - Ghazipur. '

Applicant
By Advocate: Mr. A.K. Malviya :
Vs.
i Union of Public Service Commission, through its Secretary,

U.P.S.C. Building, Shahjahan Road, New Delhi.

2 The Chief Controller, Government Opium Alkaloid Factory, 80-81,
Morar, Gwalior.

3 General Manager, Government Opium Alkaloid Work, Ghazipur.
4. The Manager, Government Opium Alkaloid Work, Ghazipur.‘- :

Respondents
By Advocate: Mr. S.M. Mishra g

ORDER

By means of the present 0.A., applicant has prayed for the

following relief (s): - '(
{A} Your Lordship may kindly be pleased to quash the
impugned order dated 22.2. 2005 passed by the respondent No. 3
ie. General Manager, Government Opium A/kaIOId Work
Ghazipur.
{B} Your Lordship may also kindly be pleased to direct the
respondents to provide the pension alongwith 18% 'interést per

annum to the applicant as earlier as possible, to meet the ends of

N

justice.




{C} Any other relief or direction as deem fit under the
circumstances may also kindly be granted in favour of the

applicant and against the respondents.
A'{D} Any costs of this application may also be granted.”

2. The facts of the case, in brief, are that the applicant while
worklng as Electrician in the Department of Opium Alkal0|d Work
Ghazlpur was served on 09.09.1977 with an order of penalty of
com‘p'ulsory retirement. - The applicant, aggrieved against the
order of pu»n:ishment, filed an Appeal which was rejected by order
dated 08.02.1980, and the Revision filed against the order of
appeal also had the same fate and rejected by order dated
30.08.1988/ 06.09.1988. The applicant claimed thatin the order
of punishment dated 09.09.1977, it was observed ,by the
Disciplinary. Authorlty that “the period of suspension undergone by
him shal/ pe treated as on duty for purpose of penS/on on/y and
he shall be entitled to the same wages as he would have recelved
had he not been placed under suspension after reducing the
subsistence allowance, if any, paid to him during the period of
suspension”.  Hence, he is entitled for pension. However,
aggrieved against the aforesaid orders of penalty, the applicant
filed an O.A. No. 900 of 1996. This Tribunal by an drder dated
03.04.2001 directed the respondents to grant pensnonery beneflts
to the applicant within a period of three months. It wes further
directed that if the applicant has not been paid his- penslonery
benefits till date, he shall be paid interest @ 10% from ,thrfe date of

filing of the O.A. As the respondents have not complied: with the

Order within the stipulated period, the applicant filed a Contempt

 Petition No. 115 of 2002, which was rejected vide order dated

G




/.11.2002. Aggrieved by the non-compliance of the Order, th
dplicant filed an application to recall the order dated 27%:11.200
hich was rejected by this Tribunal. Thereafter, applicant agai
ed a Contempt Petition No. 191 of 2003 and this Contemg
:tition too was rejected :with observation that the applicant ma

2 a representation. Thereafter, applicant has been continuousl

aking representations. In reply of the representation datec

.02.2005 the respondyents informed the applicant that the

itter has already been closed and as the applicant has not

npleted requisite nunﬁber of days, he is not entitled for

1Sion.  The applicant in the present 0.A. has challenge

er dated 22.02.2005. :

d the

After getting the nOtices, the respondents have‘contested

case and filed the Counter Affidavit. In the Counter-Afﬁdavit

reéspondents have submitted that the applicant wa's invdlved

Thereafter, the Disciplinary

rity came to the conclusion that the charges e,

2led against
plicant stooq established and he foundnot fit to

be retéined

on in 0.A
) of 1996, the reéspondents Submitted that the applic t
ant js
itled for Pension as he has het CoOmpleteqd the requi
*quisite
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respondents further subrﬁitted that as per Rule 49 (2) (b) of CCS
(Pension) Rules, 10 yea{’s qualifying service is necessary for
pension purpose. The réépondents submitted that the or_‘d'er of
this Tribunal has been é(i)mplied with as the payment towards
pensionary benefits like rétirement gratuity etc. has already been
released to the applicant. The respondents haveA prayed for

dismissal of the O.A. as the applicant is not entitled for any relief.

4, Shri A.K. Malwiya, learned counsel for the applicant érgued
that although the applicant had completed 14 years o'f service i.e.
from 1963 to. 1977, he:{has wrongfully denied the benéfit of
pension on the ground thét he has completed only 09 years 10
months and 10 days of service instead of required 10 years of
qualifying service as en'\)isaged under Rule 49 (2) (b) of-CCS
(Pension) Rules. He drew my attention to the Order passed by
this Tribunal in O.A. No. 900 of 1996 by which the direction dated
03.04.2001, directing tﬁe respondents to grant pensionery
benefits to the applicanfc within a period of three months, was
given. Since the respondents do not clarify with the aforesaid
Order of the Tribunal, the applicant had filed two sets of the
Contempt Petition, last being numbered as C.P. 191 .of-~ 2003
which was disposed of with the observation that fhe ,‘aﬁﬁlicant
may file a representation with regard to his Claim befor'e. the
answering respondents. As the representation submitted by the
applicant was rejected by the respondents on the ground. that the
applicant had not completed 10 years of service hence he was not
eligible for pensionery benefits. Learned counsel further Stgted

that in the representation submitted by the applicant he
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renuoricd  wilat Lic bdaosls Ol WIHHCHTE LHE  LallUulatiUll vwdos  111dUt
regardinng the period of qualifying service had not been clearly
enunciated, and that the respondents have not taken into accouni
the provisions of Rule 49‘(3) of CCS (Pension) Rules, applicatior
of which would make thé' qualifying service of the applicant ac
being more than 10 years and, therefore, eligible for the benefi
of pep:sion. Having rega?d to the above submissions, Ieérnec
coun,ééll' for the applicant strongly urged that the directions shoulc
be given to the respondents for considering the extension o

pensionery benefits to the applicant.

5. In his counter arguménts, Counsel for the respondents Shr
Shesh Mani Mishra submitted that as per the order datec
03.04.2001 passed in O.A. No. 900 of 1996, the payment:
towards pensionery benefits i.e. retirement gratuity etc. have
already been released in favour of the applicant but since he dic
not possess the required qualifying service of 10 years, a
required under Rule 49 (2) (b), his case for pensionery benefit
could not be considered. Shri Mishra submitted that the applican
has qualifying service of nine years, 10 months and 10 day
including the suspension period. In view of the aforesaid. facts
Couns}el argued that the claim of applicant for extension c
pensionery benefits is not :sustainable and, therefore, Iiab'le tob

rejected.

6. Heard Shri A.K. Malwiya, Counsel for the applicant‘!a?rid Sh
S.M. Mishra, Counsel for the respondents and perused th

pleadings on record.
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7 The limited question to be decided in this O.A. is whether
the applicant has completed the required qualifying years of
services, as prescribed under Rule 49 (2) (b) of CCS (Pension)
Rules. The Rules provide that an employee shall be eligible for
pension after qualifying service of 10 years. In the instant case,
the respondents have denied the benefit of that provision on the
ground that since he has only qualifying service of nine years, ten
months and ten days, he is not entitled for pensionery beneﬁfs.
In the impugned order, which is the rejection order of
representation of the applicant, the respondents have addressed
the issues raised by the applicant in his representation relating to
applicability of Rule 49 (3) of CCS (Pension) Rules in the case of
applicant. The respondents have indicated that the RQle 49 (3),
quoted by the applicant, is taken from the Seventh Editioh of
Swamy'’s Compilation of CCS (Pension) Rules, which has Bfeen
substituted by the Government of India, Department of Persoﬁhel
by notification dated 26.08.1983. Hence, the application "‘of
modified/ amended provisions of Rule 49 (3) of CCS (Pension)
Rules, which is currently in operation, cannot be applied in his
Case as it can have applicability in cases of person superannuating
after 26.08.1983. In his case, the provisions of Rule 49 (3), as it
stood prior to amendments of 1983, shall be applicable. As Under
the provisions of Rule 49 (3), applicable in 1997 i.e. at the time of
compulsory retirement of the applicant, as brought out by the
respondents, do not contain any provisions for treating fraction of
a year equal to 3 months above as completed one - years and to
be reckoned as qualifying service, the applicant cannot claim the

benefit of modified provisions. Having regard to the foregoing
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facts, it is evident that in absence of the applicability of the
modified provisions of Ruéle 49 (3) of CCS (Pension) Rules as
modified on 26.08.1983, 'ithe applicant has completed only 9
years, 10 months and f10 days of qualifying service and,
therefore, does not fulfill the requirement of completing 10 years
of qualifying service to became eligible for benefit of pension

under the Rules.

8. Having regard to the aforesaid position, I do not find any
merit in the O.A. which is éccordingly dismissed. No order as to

cost.

lna

Member-A

/M.M/




