Deo Narayan, $/0 Sri Ram Dular Yadav, R/o Village — Badalpur, Post —

Rajepur Viz. Jalalpur, Distt: Jaunpur.
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By Adv: Sri A. Tripathi,
VERSUS

1. Union of India through it’s Secretary, Department of Post, Ministry
of Communication, Dak Bhawan, Sansad Marg, New Delha. e

2 Post Master General, Allahabad Regton, Allahabad. | e
: 3. Superntendent of Post Offices, Jaunpur Division, Jaunput.
4. Sub-Divisional Inspector of Post Offices, Karakat Distt: Jaunpur, A i

By Adv: Sri S. Srivastava.



of 12 pursuﬁs in the Village lalapur, diwanmau, Mahimapur Post Oftice,
Jalapur. These Money orders reflected “District Social Welfare Officer,
Jaunpur” as the omitter of the money orders. The money orders were
towards scholarship for some, widow pension for some other and towards
some other type of welfare measure financial help from the State. The
applicant worked (Iml‘}' for a day as EDDA at the said Jalapur on which day
he was directed by the Sub Post Master, Jalapur to recetve the money
orders and to distdbute the payment TO the respective payees.
Accordingly, these money orders were delivered to the respective payees

on 17121399,

2. The apphicant was issued with a charge sheet on 06.09.2000 by the

Sub Divisional Inspector (P) Kerakat Sub Division of Jaunpur. The

charges as contained 1n the charge sheet are as under:-
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3. The applicant having denied the charges, inquiry commenced and
charge No. 1 was held to be not proved and charge No. 2, proved. The
Disciplinary Authority disagreed with the inquiry report and came to hold
that both the charges stood proved and imposed 2 penalty of removal
from service (Annexure A-1 dated 31.01.2003 refers). Thus the applicant
was removed from service. The applicant was not issued with any show ]

cause notice over the disagreement part of the inquiry report. According



5.

applicant filed Revision Petition to the Revisional Authority (Responden

No. 2) on 05.01.2004 and 14.07.2005, but the Revisional Authority also

rejected the Revision Petiion (Annexure A-3 order dated 14.09.2005

refers),

6. It is against the aforesaid penalty order, appellate order and revi:
order that the applicant has moved this OA, inter alia, on the foll

grounds:-

No show cause notice was issued on the
disagreement. The applicant came fto know about
disagreement only through the penalty orders. e
of non issue of show cause notice iR e
proceedings  as held g
National Bank Vs.




Joss to the Department. The proceedings were condu

with the relevant rules applicable to the applicant and as such they are fu

valid and legal. The Disciplinary Authority passed the order of rem

after considering all aspects of the case. None of the grounds raised vide _:.

para 5 of the OA is legal and tenable.

8. The applicant filed his rejoinder affidavit rebutting all the

contentions raised in the counter affidavit and reiterated his contentons as

in the OA. e has also stated that apart from the illegality in the J;i
impugned orders, the applicant has been meted with hostile di |
in as much as none of the others involved in the issue of

~order was given the grave punishment as the one awarded to
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part of the inquiry report and came to the conclusion that both : the

charges are proved. This finding is undoubtedly behind the back of the
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applicant which cannot in any way be cured.

1. Counsel for the applicant further submitted that the sequence of

events as narrated by the respondents itself would show as to how the

-

applicant has been made a vicim of circumstances. For example the

| applicant was not a regular EDDA in the place Jalalpur and he was Saﬁt

for a day to perform the duties of EDDA and was directed by the P@M

Master to deliver the money orders in question. The counsel

.’1

argued that the inquiry report itself would go to show that tlzre

to the extent that none of the payees of the money

ted to the applicant. As regards the contention n that



Department.

department which is stated

Thus, though the second charge
to have been 'pmved by the inquiry office

per the disciplinary authority, the amount has been refunded which me

that there is no loss to the department.

12. The counsel further argued that in so far as the first charge, which 15

r, there is disagreement, which is not

not proved by the Inquiry Office
made known to the applicant prior to passing of the penalty order and | ¢

thus, charge 1 goes. In sO far as second charge 1s concerned, the 1

| thrust being that the money orders having not disbursed to the ¢

loss to the department, and the fir

persons, there was 4

was to that effect, whereas the same is diluted when the disci

-----



X
o
¥

i : the fraudulent issue of money orders have not been putﬁs‘hﬁa .

1

oyl

*E‘h&"“; { T

‘sever punishment, and as such,

o

$ l“r
Mo b B e

fashion as has been done by the department, has to be summarily rejected. e F
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¢ cases and the gravity of each

.
e

We are not having the full facts of the othe

IR,

»
e

misconduct has to be weighed independent of other cases.
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15. In so far as the other arpuments arc concerned, the following are

the viatal points and hence arc duly considered.

e notice was issued in respect of the

4.15 and 4.19 wherein the

a.  Admittedly show caus

point of disagreement. In reply to para
raised this crucial legal pomt, thii' the
nial of the coﬂtmtim, th@g

applicant has

respondents have mﬁde a bald de

never indicated that a show causc notice was issued by them.

Revisional authority has fully appreciated the legal issue that

should be the show cause in such case (see para ‘e’ belc




Hcma}'askaboutthetdmﬁty@ ayee and
cither by way of the popularity of the payee of 1dnﬁca
known persons that the payee is the propet person,  the
postman/EDDA shall have to disburse the money. Though the

T AP
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respondents stated that the money was disbursed without genuine

knowledge of the
of the Disciplinary Authority
department (the amount has been refunded),

receiving persons vide last sentence of para 21

there has been no loss to the

c.  The Inquiry Officer has rendered a clear finding that none

of the payees was related to the applicant.

d. The Appellate Authority has rejected the appeal nter alia

the payees are in the age group of 20 to 30 and

on the ground that
husband, wife and other related

within the same house amongst

family members. Perhaps the Appellate Authority may be swayed

by the fact that the some of the money orders relating to the

ch, the payee must be sufficiently aged.

pension and as su

The amount pertans to scholarst

not the case.
pension and other financial assistance and hence, age s No

factor to reckon with.
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accepted by the Revisional Authority has not been addressed
further as to the relief claimed by the applicant on account of
this legal lacuna. Undoubtedly such a legal lacuna is incurable as
it has deprived the apphcant of his valuable nght to rebut the
finding. The decision by the Apex Court in Kunj Bihar Mishra
relied upon by the applicant squarely applies 1n this case. In
addition, as recently as on 7% September, 2010, 1 the Punjab
National Bank & ors vs K.K. Verma, the Apex Court has held
as under:-

7 Action on the Em;]uir}: Report:

g

(2) The Disciplinary Authority shall, if it disagrees with

the findings of the Inquiring A uthority on any article of

charge, record its reasons for such disagreement and
record its own findings on such charge, if the evidence
on record is sufficient for the purpose.

(s

22 Regulation 7 thus, speaks of four kinds of orders 1o be
passed by the 1 disciplinary Anthority after receiving the report of the
inquiry. (1) Order once again remilting the case o the inquiry officer,
(2) Order recording disagreement n ith the inguiry officer, (3) ( )rder
imposing a penally and (4) an order exoneraling the employee.
Regulation 7 (2) makes it clear that where the
disciplinary authority disagrees with the findings of the
inquiry officer on any article of charge, it must record 1ts

reasons for such disagreement......

23. Regulation 7 (2) requires the Disciplinary
Authority to record Its reasons for disagreement
wherever it disagrees with the fin dings of the inquiry
officer. Regulation 9 provides for comm unicating to the
employee concerned, the orders passed under

Regulation 7, apart from providing him with a copy of

the inquiry report. These regulations will have to be
read as laid down only with a view [o provide an
opportunity to the employee to represent against the
findings to the extent they are adverse to him. Then

only they will become meaningful, The service regulations of

the appellant are concerning the  discipline and conducl i a
nationalized bank which is an instrumentality of the state. The
instrumentalities of the state have always been expected to acl i
fairness, and following the principles of natural justice has always been

=
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considered as a minimum expectation in that beball. T he above
regulations will, therefore, have to be read as containing the requirement
to furnish a copy of the inquiry report and the order of the Disciplinary
Authority recording ils disagreement therewith fo the employee prior to
any decision on the penalty being arvived at. That will secure to the
delinquent employee an opportunily 1o make his submissions on the
adverse findings and to prove his innocence.

24. The interpretation of regulation 7 (<) of the appellant bank
is no longer res integra. In Punjab National Bank v. Kunj Behan
Misra /1998 (7) SCC 84] this very question came up before this
Court.  Two Assistant Managers at the Lucknow Branch of the
appellant bank viz. Kunj Bebari Misra and S.P. Goel were charged for
misconduct, when shortage of Rs. 1 lakh was detected in the branch on
10.11.1981. The inguiry officer held Mr. M isra guilly of only one ont
of the six charges vig. that he had not signed the concerned regisier at the
refevant time. He exonerated Mr. Goel of all the charges. The
disciplinary authorily reversed the findings of the inquiry offtcer and held
that the charges were proved. By his orders dated 12.12.83 and
15.12.83 he directed proporiionate recovery of Rs. 1 lakh from both the
Qﬁﬂ‘f!‘_ﬂ

25 In that case also the appellant bank canvassed the same

submission viv. that since the inguiry was auring the period prior lo the

.

Judgment in Mobd. Ramzan Khan (supra) the appellant was nol

required to give the inquiry report or the report of the disciplinary
authority differing with the inguiry officer.  The very regulation 7 2
came up for consideration. A bench of three judges of this Court held
that the requirement 1o give these reporls Lo the employee will have to be
read into regulation 7 (2). The Court referred 1o and relied upor an
earlier judgment of the constilution bench in State of Assam vs. Vimal
Kumar Pandit [AIR 1963 SC 1612] and para 26 of Karunakar
(supra) and specifically ruled in para 19 as follows:-

"19. The result of the aforesaid discussion n ould be that the principles
of natural justice have lo be read into Regulation 7(2). As a result
thereof, whenever the discy linary authority disagrees with
the enquiry authority on any article of charge, then
before it records its own findings on such charge, it
must record its tentative reasons for such disagreement
and give to the delinquent officer an opportunity to
represent before it records its findings. The report of the
enquiry officer containing its findings will have to be
conveyed and the delinquent officer will have an
opportunity to persuade the disciplinary authority to
accept the favourable conclusion of the enquiry officer.
The principles of natural justice, as we have already
observed, require the authority which has to take a final
decision and can impose a penalty, 0 give an
opportunity to the officer charged of misconduct to file
a representation before the disciplinary authority
‘records its findings on the charges framed against the

officer.”

e N——
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26. Apart from this, as seen from the legal position enunciated in para
33 of Karunakar (supra), carlier extracted, it is clear that where the

service rules with regard fo the disciplinary proceedings themselves made

it obligatory to supply a copy of the report fo the employees, it wonld act
as an exception.  The direction thal the judgment in Mohd. Ramzan
Khan will not apply retrospectively, will not cover such service regulations
nd the concerned employers will have to continue 10 give a copy of the
inquiry report lo the delinquent employees, as provided in their service
regulations.

o

28 This being the position, in the msiant case it is clear that the
appellant had not followed their own regulalions which clearly require
the disciplinary authority to record the reasons where it differed from the
inquiry officer. The regulations also clearly lay down that a copy of the
inquiry report and the order of disagreement are 10 be provided o the
employee. In the present case, we arc concerned with the
stage where the Disciplinary Authority differs with the
inquiry officer on his findings. This is prior to arriving
at the guilt of the employee. His right to receive the
report and defend at that stage before the guilt is
established is very much recognized as seen above
Counsel for the appellant submitted that Constitution Bench has held in
Union of India & Anr. v. Tulsiram Patel [1985 (3) SCC 398 that
after the 42 4 Amendment, the employees are not entitled in law to be
heard in the matter of penalty. In Karunakar's case (supra), another
Constitution Bench has referred to Tulsiram Patel in paragraph 4 and
then explained the legal position in this behalf in paragraph 7 as
fbﬂ(m’ﬂ—

"W hile the right to represent against the findings in the report is part of
the reasonable apportunily available during the first stage of 1he inquiry
viz., before the disciplinary authority {akes into consideration the
findings in the report, the right to show cause against the penally
proposed belongs to the second stage when the disciplinary anthority has
considered the findings in the report and has come o the conclusion with
regard 1o the guilt of the employee and proposes 10 award penalty on the
basis of ils conclusions. The first right s the right to prove tnnocence.
The second right is to plead for cither no penally or a lesser penally
although the conclusion regarding the guilt is accepled. 1t 15 the second
right exercisable at the second stage which was laken awdy by the 42nd

Amendment."”

Thus, the right to represent against the findings in the inguiry
report Lo prove one's nnocence is distinct from the right lo represent
against the proposed penally. It is only the second right to represent
against the proposed penalty which is taken away by the #2nd
Aendment. The right to represent against the findings in
the report is not disturbed in any way. In fact, any

| denial thereof will make the final order vulnerable.
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30. It was then submitted that non supply of inquiry report 1s
inconsequential if the employee does not show as o how he is prejudiced
thereby.  Karunakar (supra), S.K. Singh v. Central Bank of India
and Ors. [1996 (6) SCC 415] and Haryana Financial Corporation
and Anr. v. Kailash Chandra Abuja (2008 (9) SCC 31] were relied
upon in support. There cannol be any gnerance with respect to the
propasition. In the present case howerer, we are concerned with a
iuation where the finding of the inquiry officer on a
charge has been reversed by the Disciplinary Authority,
which was not the case in any of the three cases. Besides, by mot
giving the inquiry report and the adverse order of the
disciplinary authority, the respondent was denied the
opportunity to represent before the finding of guilt was
arrived at and thereby he was certainly prejudiced.

ﬂ.'_‘f ?).?}‘JXM, vA) J‘H/’?j)ﬁﬁ(/)

16. The above latest decision goes to show that whenever the
disciplinary authority disagrees with the finding of the Inquiry Authonty,
the point of disagreement should be sent to the charged officer so that he
could make an effective representation. Though in the above case, there
has been certain regulations mandating such and in so far as GDS Rules
are concerned, there is no such specific regulation, the fact that the spirit
behind the provisions of CCS (CC&A) Rules is to be followed in the case
of GDS, principles of natural justice being spine of any proceedings, the
same holds good in the case of GDS service as well. As such, non issue of
show cause notice at the time when the disciplinary authority disagrees

with the inquiry officer is a serious legal lacuna which is incurable.

17. TFrom the above discussion of facts and law, it is clear that the
applicant was sent only for a day to a particular Post Office and was
asked to disburse the money orders, and the applicant has bona-fide acted

ithout any knowledge of the fact that the money orders are bogus. The
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18. The applicant shall be reinstated in the same office or in any other

R T e e s e

nearby place where vacancy of EDDA (with comparable TRCA as was
¢ drawn by the applicant) is available. He 1s entitled to the consequential
benefits of payment of arrears of TRCA from the date of removal tll the
date of reinstatement. The period of absence shall'be. treated as qualifying

Group D’ etc.

19. The OA thus fully succeeds. This order shall be com

period of two months in so far as reinstatement of the appli

~ arrears and other consequential

28 erned. Costs casy.



