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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH,
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Or iginal Apnlication Nos. 1053 of 200 3.

this the iﬂﬂ‘ day of deferure$ 200 3.

HON'BLE MRS+ MEERA CHHIBBER, MRMBRR (J)

Yaduvir singh, aard about 39 years, S/o late Fateh Singh,

Posted as Incomna Tax Officer, Badaun, R/o Civil 1, ines,

S ———

Income Tax Compound, Badaun.

Pnlicant,

By advocate ¢ S/Sri V. BPudhwar & S.K. Misra.

Versuse.
1e Union of India through Secretary, Ministry of |
Finance, New Delhli. J

2e Chi~f Commiss ioner of Income Tax, Bareillly.

3e Commission=sr of Incomo Tax, Moradabad.

de Sri 4.Ke Singh, Incaone Tax Officer-II, Bijnor. #
Respondentse *

By Advocate : S/sri A. CGopal & N.Ce Tripathi. -

ORD ER :

By this OeA., arplicant has challenged the orders
dated 27.8.2003 and 2.9.2003 vhareby the arplicant was
posted from the post of Income Tax Off icer, Badaun to the
post of Income Tax Officear (TOS), Moradabad (Annexure-1 &
1-A) « He has further sought a direction to the respondents
not to interfere in the peaceful functioning of the
applicant on the post of Income Tax Officer, Badaun and to
pay salary to the applicant as am@ when it falls du2 on

month t© month basis regularly.

2e T-he applicant has challanged this transfer arder
basically on two grounids.Firstly that the respondents are
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resorting dhe successive transfers and dgue to personal

hardship as he has satmitted that his mother, vho is agad
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about 75 years old a@md sick. Similarly his wife was a

his children are stu@ying and his transfer has been ord

academic session.

3 It iz submitted by the applicant that on 25.4.2001 appla fcant
was transferred from Mirzasur to Moradabad and was posted vide orc :
dated 1.8.2001 as 0S80, Moradabad. Thereafter on 1.8.2001 he was
posted at Bijnor within four months i.2. 8.5.2002y We was posted
from Bijnor to Badaun within three months. Once again he has been
posted by the impucned order from Bijnor to Moradabade. He has, thus,

submitted that successive transfers of an ind ividual itself shows

arbitrariness on the part of the respondents and should not be

allowede. Being agor ieved, he had given a representation, but vide
order dated 2.9.2003 even the sald representation has been rejected

(page 36). Therefore, finding no alternative, he has filed the

present O¢ A

de Th= regpondents, on the other hand, have submitted that

the transfer is not an incidence of service, tut is the condition of |
service and the Hon'ble Supreme Court has held that when ever an
officer is transferred, m%i: report at the place of his
posting and the transfer is not # be Interfered with by the Courts
in normal routine,unless it is stated to have been lssued due to
malafides or is contrary to the statutory mules or instructions

of the department. He has also submitted that in the instant case,
applicant has neither all eged any malafides against any of the
officers, nor this transfer can be saild to be any statutory rules
and Instructions on the subject, therefore, this O.A. caltrs for

no inter ference and the sam2 1is liable to be diamissed.

S5 They have explained that it 1s wrong on the part of the

aplicant to allege that the respondents are transferring the
spplicant freqently because th@se transfer orders as alleged by the
applicant had to be issued either at his own request or Aue +o

administrative reasons. For example : Anpiic
L ant
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himself requested vide his application dated 3.4.2001
(page 12) for transfer from Allahabad Commissionerate
‘Bareilly commissioncrate. Therefore, he was ;:_:-;';g;.--j_'- fror

L
Mirzapur to Bareilly Commisclonerates vide order dated

25442001 and since there was no vacancy available,
adjusted vide order dated 3.5.2001 as 0SD, Moradabad within
the same range. Thereafter re-structur ing had taken place |
and ha was posted at Bijnor by cgiving him two charges vide

1-

order datad 1.2.2001 as there was acu te shortage of

Income Tax Officers, th=refore, it cannot be said t© be a

transfer ut was infact adjustment to a person who hagl
sought transfer on his own request. Thereafter, a policy
dec ision va taken to trasnfer the officers who were on the
assesanenttfo? a long time & he shibeasd :‘bﬁ’nﬁn—aSSEsment
gide, ther=fore, the o‘r*derﬂm—vas iessued in keeping wiew

with the said policyﬂl:_b;‘l?;r have further submitted ghat as
as per the transfer ard posting rules, every Govt. servant
has been provided privilege to keep his family at old
station for six months from the date of his hand ing over
charge on the old station. Even otherwise, they have sulmit
ed that the distance from Badaun to© Moradabad 1s only

50 Km, therefore, he can easily commte from one station

to other. They have also submitted that in place of the
applicant, respondent no.4 has already joined, mut in view
of the inter im order passed by this Tribunal, applicant has
been allowad to join as 0sSD without any worke. They have
further eyplained that there were some ser ious complaints
against the applicant emd on enquiry, 1t wasipr a_facfe
case ,vhere the applicant did exceed his jurisdiction and
this fact has indeed been admitted by the applicant in his
reply dated 25.7.2003 ( page 21). Th2 rescondents have, thas
sutmitted that there is no 1llegal ity in the order of
transfer as he was working in the assessment side for the
last 9 years, there re, as pe the policy dated 21.8.2003

(o W= K
lssued by the CCIT |from assessment’ side to non-assessment
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post., fhey have, thus, submitted that the J.A. may be

dismissed and stay o.der may be vacated.

B The cuunsel for the applicent submicted that iﬁ%
.
the counter affidavit the respondents have themselves stated

that there was a cumplaint againgt the applicsnt..from the
Member of Parliament, therefore, his transfer could nut have
been effected at the behest of the politician. In support of

his clasim, he hes relied aon the fulluwing judgments:

(i) 1934 HVUO(Alld) Vol.1 .age 6 in the case of
°r adeep Kumar Rgrawsl Vs, Oirector, Loczl Bodies U.P.
ard another.

(ii) 2002 (4) AuWC 2338 in the case of Smt. Sneh
Sherma Us. Rsgional Asstt. Oirector of Education
(Baaic), Agra & others.

(iii) 2002 (2) ESC (Alld) 794 in.the case of
Sarita Saxena (5mt.) Us. State of U.”P. & Others.

s I have heard both the coumsel and perused the
pleadings as well,

8. Though at the time of arguments, counsel for the
applicgnt tried to impruve his case by saying thgt

this transfer was possed due to malafide grounds kcause

it was dune at the instance aof the letter alleged tu
have been written by a M.”,, but serusal of the 0.8,
shows that there is no guch gruund taken in the U.A. that
tha order has been pJassed dus tu malafide reasuns, nar
he has impleaded ary officer by name Por making alLlegatiaon
.f maLafides, He has impleaded only Sri A.K. Singh by nane,
who was pasted in his place. I have applied my mind to

the cuntention raised by the applicant, but find that the
transfer urder cannot be said tu be issued on the basis

of letter written by the M. alone, as the matter uas
looked into by holding an in house enguiry after

glving an opportunity ta the applicant wherein it was
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prima-facie estsblished that-the-apﬁkiﬁﬁﬁﬁ:jﬁﬁrimguﬂh
exceeded his jurisdiction in as much as ﬁaf&ﬁ&k%ﬁﬁﬁﬁg&ﬁ
the Returns of mure than Pive Lac amounc uihﬁﬁuﬁziﬁﬂﬁiﬁl
them to ACIT,Jard-I1 Muradabhad as is evident ﬁrﬁmﬂﬁi;g
21 of the C.A. In his reply to the D.0. letter dated
25,7.20U3 the applicant had infact admicted that due to
rush of work, it was wvery difificult tu send every return
on the same day. He has infact submitted that as Par

as the applicstion of instruction No.5/2U02 is cuncerned,

the department hes still puwers under section 1534 and 147.

These instructions can deal better than instruction No.
5/2002 and there are several other cuurses oJen for the L

department like rectification of mistake u/s 154/155,

pa—

re-assessment u/s 147 and revision of orders u/s 263 of
the Income Tax Act. Therefore, AR.C.I.T.,, Range-Il,Moradabad
may be requested to take action in liable cases as per law.
Perugsal_of this regsly clearly shows that he did retain some
of the returns with him, sven though he had no jurisdiction
to retain them. However, since I am not required to look
into this aspect of the matter (ss that is nut the subject
matter p=fore me), I would not like to comment on that.

The fect remains that his transfer can nut be said tu
have been done on the basis of the ietter written by the
M.P., as the matter had bean enquirad into and his reply
Wwas alLso caitled on the irregularities found against the
appLicagnt, - therefore, transfer cannot be said to be at
the instancz2 of a palitician. Mureover, the applicant

has been transferred as per the pulicy dscision because

1t was decildzd that the officers who were on tne assessnent
side should ba shifted to nun-assessmznt gide and

appliceant had been on the assessment side far over,

therefore, it cannot be gaid that his tran£er was basad




on the letcter written by M.P alone. In this cuntext,
would be fPailing in my duties if the judgmﬁﬂﬁé; cited
by the applicant's counsel are nat diacuss&d.iﬁﬁjfﬁﬁ
case of Pradeep Kumar Agrawal (supra) the impugned ;;
order itself showad that the order was passed on the
letter written by the M.P addressed to the Minigter
for Urban Jevelooment, therefure, that would be different
circumstance all-to-gether,wheresas the facts of the
present case are quite different, therefore, this case
would not be applicable in the present set of facts.
Similarly the Pacts of other two judgments also show

that they would have no applicability to the present case
because in cases of transfers, each case has to be decided
on the given facts available on rz2cord. Counsel for

the applic;nt al so submitted that cthe letter alleged to

h ave been written by the M.”. was infact naver uritten

by him as he had writcen so in the subsequent lzstter,
however what is important is that whatever was written

in the earlier letter was enquired into by the department

tu satisfy themselv2s and since it was found that there

was gome correctness in the allegations pointed-out agasinst
the applicait, therefore, it hardly makes any difference
whether the said letter was written by the saad M.P or

not,

- ) Coming to the submission of successive transfers,

si1nce the applicant had himself requested for being
transferred Prom Allghabad Commissionerate to Bareilly
Commigsionerate and he was adjusted in spite of no clear
vacancy in Bareilly by posting him as U530, Mursdabad, It
is not even open to the applicynt to ssy that hz2 has been
transferred successively, If he was transferred un his own
request or due to re-structuring or due to acute shortage
of Income Tax Officers and Pinailly as per the policy

decision taken by the CCIT to post a person from
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assesgament side to non-assessment side it namnﬁﬁ%ﬁ%
sald that applicynt was transferred sucnassiuelﬁfﬁﬁﬁﬁﬁﬁ
malafides, therefore, this contention of the applicabt has

to be rejected.

14, The counsel for the applicant next submitted that
there were some personal difficulties, which the applicart
was Pacing as his old mother and wife, both were ailing
and his children were studying in tne school, therefore,

he could not have been transferred in August '20U3 as that

would pe in mid academic session. However, it is seen

that after the impugned order was passed, applicsnt had

appriached this Tribunal and his 1ights were protected

by the Iribunal, in asmuch as this Tribunzl had hald as

under:

"In the interest of justice I am of cthe vieu that

the applicant has an asryusble csse znd bhe 13 entitlaed
Por legal prutection. In vieuw of the staiement of the
applicant that the transfer during the mid—academic
session will adversely affect the educastion of the
children and alsoc that tvhe applicant has been
cranaferred Por 4 times during the last 2 years,
the order dsted 27.08.2003 is stayed in respect of the
applicabt, The interim order shall bs in force till
the next dste".

Therefore, applicant was cuntinued at Badaun. Moreover
in his representation, the applicant had requested the
authorities to stay his transfer upto 30,04.2004 so that
education session of his children may be over peacefully
but his representation has not be2en acceded to by the
adthurities. I a. informed that the distance between
Moradsbad and Badaun 1s only 50 Km and the respaondents

have already stated that they allow the privilage tu Cthe
fanily at old station for six months, therefore, gither
applicant cagn commute from Badaun or his children and
cumplete the session at Badaun. I wuuld,however, agrée
with the asplicagnt's cuunsel that since the applicabt has
been transferred in mid academic session, he should be

allowed to retain the accommodation and other privilage

B




at Badaun upto 30,04,2004 so that his children may complete

the session peacefully,

i
11. Hon'ble Supreme Court has repeatedly held thdﬁw;fﬁ
is to be posted where, are the matters which should be
left to the department to decide as they are bsst judges ﬁﬂ '":
know how best work can be taken from officers. The Hon'ble
Supreme Court has also repeatedly held that so long the
transfer is based on valid consideration, the court should
not inferfere with the sans as otherwise it would be
difficult Por the adminisbration to run, therefure, I do
not think this case calls for any interference. There is
yet on2 more reasun Whyipterim o9fder n:zeds to be vacated.
It is submicted by respondents that the person who is posted
against the applicant has already taken over the charge,
but the applicant is beingy cantinued under the orders of
the Court, Admittedly his posting was done as per policy
decisian taken by the authurities to transfer those
persons who have been on the assegsment side for a long Cime
to non-assessment side. It is a valid ground in order to
see that vested interest do nut develop in one place.
Since applicabt has been transferred on valid consideration,
I do not fPind any ictregularity or illegality in Che stand
taken by the respondents. Therefore, there is no need tu
interfere in the orders passed by the respondents. The U.A.
is accurdingly dismissed but with a direction to the
respondznts to allow the accummodation/other privilege
as admissible to the applicant at Badaun Station upto

30,04,2004, so that his children may finish their session
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peacefully in the same station. No costs.

GIRISH/-




