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Reserved. 

CEN'lRAL ADI"1 I NIS'IRATlVE 'IRIBUNAL, ALLAHABAD BENCH, 

ALLAHABAD • 

• • • • 

Or ioinal Apr1 lic at1on No . 1053 of 2003. 

this t he J~fl day of muwb-4.. 2003 . 

HCN ' E L E r-RS . MEER A CHHI BBER, t-1El-1 B:ER (J) 

Ya1Juvir Singh , ag" d abou t 39 y P.ars , S/o l a t e Fateh Singh, 

Po st ~a as Incon" Ta:· Officer , Baaaun , R/o Civil L in ,.,s , 

Incomn Ta x Compound , Baclaun . 

mnl i can t . 

By .?>.dvoc ate : s/sr i v . Budh uar & s . K. !4i ~r a . 

Vsr sus . 

1 • Union of Ind i a throu gh Sa:r e tary , M ini~ try of 

F i nane e , tJP·w D PJ. hi. 

2· Ch i '"' f Comm i ssioner of IncomP. Tax, Bare illy. 

3 . Con1r11 i ss i on"'r o f Ir.::cm "" Tax, Mor adabad . 

4 . Sr i ~ . K. Sing h, Irx:: ano Tax Off icer- II, Bijnor . 

Respondents . 

By Advocat r- : s/sri A. Gopal & N.c . Tr ipath i . 

0 R 0 ER 

By th i s O.A., ao p licant h us challGnged th r-o orders 

datoo 27 . 8 . 200 3 and 2 . 9 . 2003 '·.h "'r eby thi::. ann lic an t was 

po s t ed fr om the post of Inccmc Tax Officer , Badaun to th~ 

po st of Inconv=- Tax Off ic -=-.r ( 'IDS ) , Mor ad a bad (Ann~~<Ur e-1 & 

1-A) . He h a s f ttrthPr soug ht a d i rection to thn r PsponclGnts 

not to i nterfere in th!? pPac ~ fu l f unc tiDnin0 of th "=' 

a pplic a nt on the pos t o f Incom 0 Tax Officl?I' , Ba aaun an~ to 

oay salary to th'1 applicant as am when it f al l s due on 

month to rronth bas is r egularly . 

T-h~ ap p lic ant h a s chall e n ged this tr an s fer or d er 

bas ically on t\>10 grou n 1s . Fir s tly tha t tha r espondents are 
h~ 

tb='bE suc cess ive tran sfer s an l due to p e r son a l r esorting 

hardsh ip as h n h a s s.ibnitt0 d tha t hi's moth~r) \!.ho i s age d 
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abOut 75 y P-ars old OD sfck. Similarly his wife was also ill and 

his children ar e stueying and his transfqr has been ordere:J in mfd 

ac oo em ic s e ss ion. 

3. It 1~ s.il:rnittca by th e aoplicant that on 2s . 4 . 2001 applicant(. 

was trans ferr ed frcm f>.lir z~?ur to Mor ooabad and was posted vide order I 

da ted 1. a . 200 1 as OSD, Moradabad. Thereafter on 1.a. 2001 he was 

p oste d at .Bijnor within four months i. e . a . s . 2002, fta v.ras p o s t e d 

fr cm Bij nor to Badaun within throe months. Onc e aga in h~ h as b een 

posted by th·:: irnpuqnca order frcm B ij nor to Moradabad. He h as, thus, 

submit t ed that succ essive transfers of an ind iv1.0ual itself sho\'1S 

arbitrarine ss on t h.a part of the r espondents and shou l d not be 

allowed . Being aggrieved , he h ad g iven a r epresm tat ion, but v ida 

ord er dated 2. 9 . 2003 even thP sa i d r epresentation has been rPja::tea 

(page 36) . 'lb'"ireforP, fir1d ing no alternat ive , h e has filed the 

present o. A· 

4 . 'lh ':) r e spondents, on the OthPr hand , have s.ibnitted that 

the transfe r i s not an in:: i aenc e of s e rvic e , b.lt i s the cond ition of 

service and th e Hon ' b l e Sup r ene Court has h e l d that men ever a · 

is transferred , ~~~ report at the place of h i s off ic e r 

posting arrl the transfer i$ not • be interfer:red with by the Courts 

in nonnal routine , unless it is stated to have been i ssued due to 

malaf iaes or is contrary to the statutory rule s or ins tructions 

o f the department. He has al so suhn itted that in the instant case, 

app l icant h as n e ithe r all eged any malaf:fdes against any of the 

officers, nor this trans f er can be s aia to be any statutory rules 

and ins tructions on the subje=t, tharefor e , this O.A. calls for 

no inter fer enc e and the sam-9 is 1 i abl CJ to be d ism 1 s s ed . 

5. They have e)(p l ained that it i s wrong on the part of the 

~plfc ant to allege that the r espon:lents arA tran sferr ing the 

app lic ant fr eq.i l!!ntly b~ause th .,se transfer order s as allego.d by the 

apP l fc ant h ad to be i ssued e ithPr at his o vm r equ'2's t or duP to 

administrative r easons. For ex;:im.-- l e 
- .. !.-' : Applicant h ad 

-
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himse lf r~ested viae his apPljcatfon dated 3.4.29'ij~ 

(page 12) fOr transf e r from Allahabad Cou111 i ss tonere.te ·~~~ 

Bareilly canmiss ion~ate. Therefore, h e was transf«red @ 

M irzapur to Barei l ly Coi11m i s .,_. ionP.rate vine order da~ 

25.4.2001 and sirx:: e ther~ was no vacan::y available, h e was 

adjustr:!d viae order dated 3 . s . 200 1 as OSO, Moradabad w11h1n 

th~ same ranga. 'lh~eafter r e-structur ing had takm pla::e 

and h 9 \-las pos t Pd a t Bij nor by giv ing him two cha r ges v i ae 

or a er de tr-a 1• 8 . 200 1 as thf'X e was acu t e shortage of 

Inc Qne Tax Off icPra, th3:'ef ore, i t cannot be said to be a 

transfer bl t \·tas infac t ad jus-bn .,nt to a per sen wh:> hasl 

sought transfer on his own r e qu ~s t. Th -"Teafter, a p ol icy 

ds:::: i s ion \·;a~ taken to trasnfe r the off fc Ar s who wer~ on thg 
f,\J.t. ~ h ~ 

assessment,._for a l ong timP • 1'e sh 1£1:!13 f&atw non-assessm~nt 

sid e , th•I~fore, th~1 ~rder was issu~d in keep ing ~e• 
~'i.4~ . ~ 

wi th the said policy "- Th ey h avP further suhnittcd ~at as 

as per th•? tran sfer and posti ng r u l e s, avf?ry Govt. s~vant 

h a s b Pe n providPd pr ivilege to k~p his fanily at old 

station for s i x months from th-:' da t a of his hand ing over 

char ge on the ol~ station. EvPn OthPr wise , th'""Y h ave s.ihn itt­

ed tha t the d i s tance £ran Badaun to Mor adabad is only 

50 Km, th e r efore, h e c an ea& ily c ornmu ta from one station 

to oth~r. They h ave also sul:lm i ttna tha t in p l ace of the 

app lic ant, r Pspondent no . 4 h as alr eady j o inl"'d , blt in view 

of the interim order passErl by tl1is Tribun a l, app l icant h a s 

boon aJ.low-?d to jo in as OSD \.Jlth:>u t a ny \"10rk. They have 

further e>q;> l a ine d tha t there 

against the appl icant an:l on 

c ase ,\J-ittr e thf=' apP l icant a id 

wer e some serious c omp l a ints 
~-JJoke..~ 

enq.i iry, i t \•1as',jlrlna-fac ie 

e)(Ceoo his jurisd iction and 

th is fact has Weed be~n admitted by the app lic ant in his 

r q> l y datecl 2s.1.2003 ( pag,:. 21). 'lb·~ reS':>ondents h ave, tlus, 

suhni tted that the r e is no ill i:?gal ity in the order of 

'b:'ansfe r as h e was '\-.Orking in the assessment s ide for the 

las t 9 y'!ar s, 

i ssu ea by tha CCIT 

re, as pe~P poJ.1cy 
-~~ w~ 
om assess m~n side to 

dat ed 21. a . 200 3 

non-assessm~nt 



t 

• 

,. 

-4-

post. fhey h a ve, thu s , 9Ub1litted th at the J. H. me1y be 

d is :n iss e J a nd st ay a ... der may be v ac a t e d. 

6. Th e cuunse l f or th e ap~lic a nt submi ~ te J that in 

the counter affid a vit th e r esp.::> ndent s h a ve t hemse lves st a ted 

t ha t ther e was a cu:nplaint ag a inst th e a pplica ot .. Br.om the 

Me m er of Par1i a.1l e nt, th erefo r e , his tr a nsfer cuuld nu t have 

bee n eff e cted a t the behest o f t he po 1 it ic.L a n. In s..Jp ;:>ort o f 

h i s claim , h e h d s r e 1 i e d o n th e full uw ing ju dgme nts: 

( i) 1994 HViJ (A lld ) Vol.1 ,;age 6 in t h e c asa of 
Pr ade ep Kumar Hgr awd l Vs. u ir ector, Loc a l Bodies U.il. 
a n:i cmo th er • 

( ii ) 2002 (4) AWC 2 338 in th e c ase of ~:nt. Sneh 
Shar ma Vs . Reg i o na l Ass t t . Dir e ctor of Educ ation 
( Bas ic ) , Agr a & o t her s . 

( iii ) 2002 (2) £5C (A lld ) 7 94 in ~the c ase o f 
3arit a Saxe na (S:n t. ) Vs . St a t e o f U. ~ . & Oth er s . 

7. I h a ve h edr d bo t h t he euurs e l a nd ,Jer used t h e 

p l eadings as we ll. 

B. Though a t the tim e o f ar g u:nant s , co unsa l f or th e 

a pplica nt tr ied to i:n pruve h is case b y say iny t ha t 

this tr a n s f er was ~ossed due t o malaf ide grounds ~au se 

it was du ne a t t he ins t ance o f t he l e t ter all e~ed t _. 

ha ve bee n wri tte n by a M . ~ ., but ~ eru s ai of the D.S. 

s h ows that t h er e is no s u ch gr uund take n in t he U . A. 1..hot 

the or der h as bee n ~assed du e: t w ma la fi de r e a su ns , na r 

h e has i m,J l eaded a n; o ffi cer b y na me r a r making a.L leg a ti.wn 

J f 11 a La r i des • H e ha s i m t=> 1 e ad e d a n l y Sr i A • K • S i ng h by nan e , 

who was pa s t e d in h i s p lace . I h a ve a pp lied my mind tu 

th e cunt e nti a n r a i sed b y t h e applic a nt, but find that the 

t r a nsfer urder c a m at be sa id t u be i ssued on t h e bosi s 

or l a tter writt e n by th e M . ~ a l o n e , as t h e ma tter was 

l ooke d into b y h o ldi n~ an in h ouse e nyuir y a rter 

.J lVi OiJ a n O,J,Jorcunitt t o th e applic a nt wher e in it was 
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prima-facie established that the applicant had indeed 

exceed ed his jurisdiction in as much es he had retained 

the Returns of mure th a n f i ve l ac anounr. without sending 

the:n t o ACIT , Ward-II Muradab::Bd as is evident from ~age 

2 1 of the .: . A. In his r epl)' to the u. O. letter dated 

25 .7.20tJ3 the a~;>licant had infact ad:n it.t e d that due to 

rush of uork, it was very difteicult tu send every return 

an the same day. He has inf act submi tted th a t as far 

as the applica tio n or instructio n No .5/2Ju2 is cuncerned, 

the de ;>ar t ment h o s s till iJuuer s under section 154 and 147. 

The se ins t ruc tions c a n dea l b e tter th a n instruction No . 

5/2u02 and there are se veral other cwurses o ~ en fo1 the 

d e~artment like rectific ation of mi s t a ke u/s 154/155, 

re-a ssessme nt u/ s ,147 a nd r e vi s i o n of orders u/s 263 of 

the Income Tax Act. Th~ r ef ore, A.C. I. T., Range-II,Mor adabad 

may be requested t o take actio n in liab le c a ses as ~er law. 

Perusal- of th is re ,J ly cle arly sh .Jws that he did retain so:ne 

of the returns with him, e ve n thou gh he h ad no jurisdiction 

to retain them. However, since I a:n n.:it r e-.iu ired to look 

into this asrJect of the matter (as th a t is n_, t the subj ec t 

matter o.: fu re me), I would n.:>t li~e to com:nent on th a t. 

The fact remains th a t his tr a ns fer can nut be said t u 

have bee n done on the b asis o r the .1. e tter written by the 

f'l .rJ., as th e :natter ha d be e n e n4uir cd into a nd his reply 

was al.so ca l. l e d on th e irregular ities fo u nd aga inst t he 

a ;JiJl. icant, · t her e for e , tr a nsfer ca11not be said to be a t 

t h e inst anc~ of a p.J l .. tician. ~1ureover , the ap;:ilica11t 

h as b c:e n tr J nsferr ed as j) cr t he pulicy d ecisio n because 

it was d e ciJ ~ d that the off icers who aere on tne assess.~e nt 

s ioe should b e shift ed to nun- assess.11 2 nt side and 

applic a nt had bee n on th e asses s.rn e nt side f:Jr o ver• 

therefor e , it c anno t be said th at his tr a n ~er was b a sed 
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on the let t er written by M.P alone. In this cunta1( 

would b2 failing in my duties if the judgments 

• 

by the applicant's c~u n,sel are n~t discussed. In the 

case of ilradeep Kumar Agrawal (supra) the i11pugned 

o.1: der itself showed that the wrder was passed on the 

letter written by the M.P addressed to the Minis ter 

far Urban Jevelo,J:nent, theref'ure, that would be different 

circumstarc e all-to-gether,whereaa "he facts of the 

present case are 4uite diff'erant, therefore, this case 

would not be applicable in the present set of facts. 

Similarly the racts of o t her two judgment s also sh.Jw 

that the/ would have no applicability to the present case 

bs.cause in case s of transfers, each case has to be decided 

on the given facts availabl:! on record. Counsel for 

the applica11t also submitte d that the letter alleged to 

have been writ~en b/ the 11.tl. was infect ne ver written 

by h i11 as he had wr it t:. e n so in the subsequent l a tter, 

however wh at is important is that whatever was written 

in the ear lier l e tter was e nl.:ju .lr a d into by the depar t:n e nt 

tu satisfy themselves a nd since it was found th a t there 

was some correctness in tne allegations pointed-out aga1 nst 

the applica 1t, theref'ore, it h ardly :nakes any difference 

whether the sald letter was wr1tte n by the s91.d M.P or 

not. 

9 . Coming to the submission of' successive tr a n~ers, 

since the ap~licant had himself re4u es ted fo r beiny 

transf'err ed from Allahab1:1d Commissionerat.e to 8areilly 

Commissiunerate and he was adjusted in spice of no clear 

V@Cancy in aareil ly by posting hi:n as o~J, Muradabad, It 

is not even open to the ap ,n lic a rt to say that h: h as b ee n 

transferr ed succes sive ly. If he was transferred un his own 

re4ue s t or due to re-struct.Jring or due to a cute shortage 

of Income Tax Officers a nd finaJ.ly as per the policy 

decision taken by the CC IT to post a person from 
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assess.'Tient side to non-assessaent side it camat be 

s a id that applica nt uas transferred successively due to 

~alaf ide s, therefore, this contention of the applicabt has 

to be rejecte d. 

1Ll. The counsel for the applicant next submitted that 

th ere uere so:ne personal dif f icu l ti es, uh.&. ch the applica rt 

•Ja!I facing as his old mother and uife, both were a.4ling 

and his children were studying in t ne school, therefore, 

he could not have been transferred in August '20U3 as that 

uo..ild oe in mid academic session. However, it is seen 

that after the impugned order was passed, applic ant had 

appr Jached th is Tribunal and his .1. i~hts uere tJrotected 

b/ the fribu nal, i n as'Tluch cts t ris iri":Jun~ l h~J hd ld :is 

u nder: 

11 ln the inter est of justice I am of c.he view that 
the aJ;Jlicant h as a n sr~uab le c c: .=e c:r.d 1-d is ~nti tlc:d 
f 3r legal prutection. In view of the sta1..e:nent of the 
applicant th a t the transfer during the mid-academic 
session will adversely affect the education of the 
children and also that 1..he ~plicaut has bee11 
cransferred for 4 ti.mes d.Jring the last 2 years, 
the order •ated 27.08.2003 is stayed in respect of the 
applica1it. The interim order shall be in force till 
the next date". 

Therefore, applicant was cwntinu ed at Badaun. Moreover 

in his repr~sentation, the applicant had requested the 

authorities to stay his transfer upto Ju.04.2004 so that 

education session of his children may be over peacefully, 

but his representation has not been acced2d to by the 

au thur ities. I a.. informed that c.he di stance be tuee n 

Moradab..ad ano Badaun is onl1 50 Km and the res,:J.Jndents 

have alr eady stated that they allow the pr ivilage t.J the 

fanily at old station for six months, therefore, e ither 

applicant can com~ute from Badaun or his children and 

cumplete th e session at Badawn. I uuuld,houever, agree 

uith the a,.Jplicant's cuunsel that since the applicabt has 

been transferred in mid acade:nic session, he should be 

allowed to retain the accam:nodati:Jn and other privilege 

j-===::::::...,_____-----------
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ab Badaun upto 30.04.2004 so that his children mat complete 

the sessio n peacefully. 

11. Hon'btle Supreme Court has repeatedly held that who 

is to be posted where, are the matters which should be 

l eft to the depart~ent to decide as they are tlllst judges to 

know how bes t work can be taken from officers. The Hon'ble 

Su.,:>reme Court has also repeatedly held that so long the 

tr a ns fer is based on valid consideration, the court should 

not inferfer e with the sa~e as otherwise it would be 

difficult for the ad:ni11isbration to run, therefure, I do 

not think this c ase calls for any interfer ence . There is 

)'et 0 ne mare r easu n Wh)' l. nter ~im ur der n:? eds to be Vacated. 

It is submiLLed by ~espundents that the person who is posted 

against the app,lic 8 nt h as already taken over the charge, 

but the applicant is beinJ continued under the 0.1.· ders of 

the Court. Admittedly his posting wa s done as per policy 

decisi.Jn taken by the auth.;rities to transfer those 

persons who have been on the assessment side far a lonJ time 

to non-asses sm a nt side. It is a valid ground in order to 

see that vested interest do nut develop in one place. 

Since a;:iplicabt has b ee n transferred on valid consideration, 

I do n:> t find any ii: regularity or i·l 1eg a li ty in the st a nd 

taken by the resp0 ndents. Therefore, there is no need tu 

interfer e in t he orders passed by the respondents. The O.A. 

is accurdi. ngly cLismisse d but with a direction to the 

respond e nts ta allow the accummo dation/ other ~~ivileJe 

as admissible to the applicant at Badaun Station upto 

30.04.2004, so that his children ma; finish their session 

peacefully in th e sa~e station. N~ costs. 

• 

Nerrtler (J) 

G IRISH/-


