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Alla habad, this the 29th day of August, 2003.

QJOlIJ ; HON. MR• .ns rrca B.B.K. TRIVEDI, V.C.
HON. MR. D. R. TIWARI. A.M.

)

O.A. No. 906 of 200G.

Jhilloo 5/0 Sarju !VO Village Jbotna, Post Office Jhotna,

Ghazipur••••• • •••• Applicant.

Counsel for applicant : Sri J.K. Chakravarty.

Versus

1. Union of India through General Manager, N.S. Railways,

Gorakhpur.

2. Assistant Divisional Engineer, North Eastern Bailway,

Varanasi.

3. Senior Divisional Engineer-1st North Eastern Bailways,

Varanasi... • •• • •••• Bespon<ients.

Counsel for respondents : Sri 1<. P. Singb.

o R D E R (ORAL)

B'{ HON•MR. JUS nes R. R. K. TRI VEDl. v.e.

By this O.A. filed under section 19 of A.T. Act,

1985, applicant bas challenged the order dated 14.5.2001

(Anilexure-1) by which applicant bas been removedfrem service

on the basis of his coaviction under section 304 IFC 11'1

Se.s1OO Trial No.85/1978 of District Ghazipur. Theapplicant
~~'"

was convicted and se-ntenced~imprisonment for four years.

He served out the sentence by remaining in jail fraD 5.7.96.. '

to 26.1.99. After applicant was released from jaU, he gave , ·

application for pel1Dission to join the duty. He also annexed

therewith a certificated 7.2.1999 issued by Jail authority.

Respondent No.2, AS$istant Divisional Engineer. however, by

order dated 14.5.01 passed the order of removal against the

applicant under Rule 14(1) of Railway Servant (Discipline &

Appeal) BuIes 1968.
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2. Aggrieved by the aforesaid order, applicant filed

appeal which bas been dismissed by one line order on 26.9.01

(Annexure-2). Sri K.P. Singh, counsel for respondents ra ised

the pzel1minary objection tha t there is delay in filing the

O.A. and the applicant is not eAti Ued f.r any %'elief frOID

this Tribunal. Wehave examined this aspect. It appears

that the applicant had filed appeal on 30.5;.01 against the

order dated 14.5.01. As his appeal was not decided, he filed

writ petition No.17694/02before Hon'ble Higb Court. The

writ petition was decided finally on 1.5.02 directing the

Senior Divisional Engineer, the Appellate Authority Bespondent

No.3 to dispose of the appeal within two months. The applic:an1

when filed the order of Hon'ble Higb Court before the Appellate

Authority, be was info11Dedthat appeal bas already been

dismissed on 26.9.01.
- ,

3. The case of the applicant is that tbe order of the

Appellate Authority was never COIIIDunicatedto him and be

remained ignorant of the same. Thus, the applicant could bave
v-~~~V"---

no knowledgeof the appellate Order)::f Hon 'ble High ~ourt dated

1.5.02. This O.~. bas been filed on l.i.03. There 1s suffi-

cient explanation for the delay in fllillg the O.A. and the

delay is accordingly condoned.

4~ learned counsel for applicant bas submitted that

appeal of the applicant has been dismissed by one line order
~'"wbich is criptlc and tI •• does not disclose any reason for

not accepting the case of the applicant. Tbe Discipliaary

Authority in its order dated 14.5.01. only said that applicant

is not a fit person to be retained in service and. therefore,

be is being removed. He alsO did not recorded any .reason as

to why he could not ~ reta ined in service. The applicant
o:A...~

bas al.l'eady served" the sentence awarded by the CrimiPal

Court and during that period, no discipl~nazy proceedings were

. initiated against bim. The order of removal was passed only
when he came for pemission to join. Rule 14. under whicb
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order bas been passed, reads as under :-

"14. Special procedure in certain cases
Notwithstanding any11i.ng contained in Rules 9 to.13:
(1) Where any penalty is:1mposed on a Railway

servant on the ground of conduct which bas
led to his conviction on a criminal cberge;
or

(ii) whe.z:e the disciplinary autbo~ity is satis-
fied, for reasons to be recoxded by it in
writing, that it i$ not reasonably practi-
cable to hold an inquiry in the manner
provided in these rules; er

(iii) where the President is satisfied tha t in the
. iaterest of the security of the State, it

is not expedient to bold an inquiry in the
manner provided in these rules;

The disciplinary authority may consider tbe
.circtlDstances of the case and ake sucb orders
thereon as it deems fit :

Provided the t the HaUwayservant may be given
an opportunity of making representation on the
penal ty proposed to be :imposed before only an order
is made in a case falling UDder Clause (i).

Provided tba t the Camnission shall be consulted
where such consultation is necessary, before any
orders a l.'e IDade in any Gase under this rule.·

Frca the perusal of the Rule, it is clear that the Disciplinary
.,)--- 0""---~

Authority ~J'been given. discretion to consider the fa~
and circUDstances of the case and 'then pass an order whicb-~-.A

deems fit. In tbe present ease, the applicant bas stated 'that

be served as temporary Gangmanfor about 10 years and then he

was confimed on 1.1.1974 as pe.unanent Gangman and served the

deparbnent about 22 years without any break. The perfol.'llance

of the applicant was excellant and there was no canplaint.

He was falsely 1JIlplicated in a crj,minal case in which he was

convicted. The disciplinaxy Authority as well as the Appellate

Authority, thus, were under obligation to take into account

~~Cb facts whichmay be necessaxy for detemining as to

whether the applicant was fit to be .retained in service or

not. The conviction and sentence by itself could not be a

detel1D1n1ng factor for passing order of removal against the

applicant/employee. The Disciplinary Authority and Appellate

Authority were also required to consider the case whether the
~

applicant b"~served Bailways for long t~e with satisfactory
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record and he maybe retired compulsorily instead of .removal

or dismissal. In the present case, the offence was not of
ol'-.\J.

that serious. tor dete.L1Jliningthe role of the applicant in
~ VI

criminal case. '"11iEt authorities eouId peruse the .record of
/'

the criminal case. In o~ opinion, both the authorities

bave ccmnitteElerror in passing order of removal without

applying mind to necessary facts. Thematter nquires to

be .remitted ba ck for fresh orders in the light of the

observations madeabewe.

5. For the reasons stated above, this O.A. is allowed.

The orders of the Diseiplinary Authority dated 14.5.01 (Annexl

ure-1) as well as the Appellate Authority dated 26.9.01

(~nexure-2) are quashed.- . lbe case is remitted to the

DisciplinaJ.'y Authority for passing a fresh a-reler in

accordance with law in the light of observations madeabove~
~~~~

and in light of the judgments passed by Honble/Higb Court

which maybe filed by the applieant.

6. As the case is old, the Discipline%'yAuthority

will pass the order within three months from the date of

receipt of a copy of this order.

Noorder as to costs.

~-'
A.M. v.c.

As tba nal


