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open CtNrt.. 

CENI'RAL ADMINISTRATIVS TRIBUNAL• ALLAHABAD. BE?CH. 

AI.X.AHAIAD • 

••• 

oriwinal ~lica~•• NO. 83 of 2003 

thi• t.be ttla day of •wuat•2004. 

• • 

HOH'BLE HR. JUSTICS s.a. SI?GH. v.c. 
HON•ai.g MR D.R. TIWARI, MEMBER{!.) 

praaa•d KUmar Jha. s/o Shri Siyodba• Jha. preaent.ly ••rv1n9 

aa store Khalaai ullder SenJ.er Section lailijineer (Track)• 

Railway. JUAWha1. DJ.at.rict Jaunpur. 

Al»Plicant.. 

ay MY.cat• s sri A. K. Dave. 

Veraue. 

1. union of India through General Manager. NOrthera 

Railway. BarGda Houa•• New Delhi. 

2.. General Ma.n&ger • Ni»rthern Railway• Baroda aouM. 

N8W Delhi. 

3. Diviaional Railway Manager. NOrthern Railway. 

Luck.now. 

'• Diviaional Superintending ElllJineer. (Co-erdination) 

NDrthern Railway. Lucknow. 

s. Diviaional per90nnel Officer. NDrtb•rn Railway. 

LUCknew. 

Reaperadenta. 

By Advocate : Sri Amit St.halekar. 

ORDER 

BY JUST.ICE s.R. SIWH, V.C. 

'Ihe applicant who waa appeint.ed a• Ganwman in the 

anwineering Department. Lucknow Diviaioa vide office letter 

hted 10.12,1982 .- a~• borne or& tll• panel of office Cleric 
, 
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in the 9rad• of ~.tS0-1500 (RPS) agaiJlst 33 l/3rd qu•ta 

letter no. 220-N/JD-l/33 1/3 dated 

Qpreval ef th• ca:apetent 

authority a• he waa appeinted a• Ganwiaan in the grad• of 

-.775-1125 (RPS) vid• order dated 15/16.6.1998. a co•y ef 

which ha• »een annexed aa Nmexure A-2 to the o. A. 'lb• 

applicant preferred o. A. no. 714 •f 1998 before thia Triltunal 

chall•Qgi .. the illewallty of th• aaid order. 1h• Triwnal 

dispeaed Of the aa.id o. Ae vide order dated 3 • 8. 2001 with 

a direction to the reapondenta te re consider the aaatter 

and paaa appropriate order after wivint an epportunity •f 

Hint heard to th• applicant. 'lhereafter. lly mean• of 

th• impugned order dated 12.6.2092 (NUlexur• A-1). the 

Diviaional Peraonn•l officer. r.rthern Railway.• Lucknw 

held that the applicaat be.1n9 Oa119man. hia prom9t.ion to the 

peat of Clerk waa not permisailtl• and accudin1ly hi• 

name waa r19htly depanelled from the panel of Clerk iaaued 

lty the Jtdm1ftiatration vid• office letter no. 221 6/6 -1 

(33-1/3% dated 15.6.1991. 

2. 'lhe learned ceu01Jel for the applicant ·haa avlnitted 

that aim1larly circumatanced Gangman namely o.s. Yadav. Hori 

Lal. Baij Nath and R&dhey Shyara and other• were considered 

aleagwith the applicant ~d empanelled for Clerical poat.. Qit 

t.h• applic&nt baa Deen depanelled, while othera have lteen 

allewed. te be contiAUed on th• panel of Office Clerk in the 

1rad• of 11.950-1510 (RPS) •tainat th• queta of oroup • D• 

employees. and, therefore, the learned counsel for the 
would . ' ....-'.' 

applicant •ubmitted that th• aamefa~ to diacrirlination 

and violation of Article 14 •f th• coaatitutiOA ef I""ia. 

It i• .i .. aullmitted l»y the learned couuel that th•uwh 

th• competent au.therity wa• directed to wive an oppert.aaity 
~~-t....--

of bein1 aeard. llu.t -the Lwaa net afferded any ••pertuaity •f 

hearint •n the date ed. 
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sri Nlit Stbalekar. learaed couuel for the r .. pollCleata 

oa the etber haad. •ubndtted. that the applicaat ha• ~eea 

depanell•d with th• approval of the conv•tent authority 

a• h• wa• appoiated a• aanw•• ia th• 9rad• •f 111.11s-102s/- l 
(RPS) and waa •llpanell•d erroneously a• office Clerk iA 

•iolatioa of the exiatint channel of promoti•n for the peat 

of office Clerk vide order dated 15/16.6.1191 ... that a• 

it may the similarly circu•ta.-ced GaAfll'iln s/sri D. s. nc1a-.. 
Hori Lil• Baij Nath and Radhey Shyam were alllO empanelled 

fer the peat of office Clerk by the D.R.M •• but they have 

net beea depanelled. while the applicant ha• IMten d•.-Mlled 

without •••i9a1a9 &ny rea•on in the 1Jlpu9ned order dated 

12.6.2102. 

4. 1n the ca•• of Ba•udee Tiwari Va. Sido Kanhu ulliveraity 

~ Others reported in (1998) 8 SCC 194) the Hon•ble Supreme 

Court~· held that~· N9n-arbitrarineaa i• an easential 

facet of Article 14 pervadill9 the entire realm of stat• 

act.ion 9evern•d i.y N:ticlo 14. Naturu j\latice in turn ia 

an antitheaia of arbitrarineaa. It. therefore. foll••• ~t 

audi altera~ partem which aa facet of natural juatice ia 

a requirement of Article 14. In the 8Jabere of JJ'1Dlic empley­

meat. it i• well settled that any act.ion taken ~y the employer 

awainat an employee 1111at be fair. juat And reaaonabl•• which 

are the component• of fair treatment. 'lhe conferment of 
• 

a•••lute power to terminate the aervicea of an ... pl•~• d.a 
~ an antitheaia of fair. just and reaaonable treatment. In t~~t 

caae. the appoint.meat of the appellaat t.hereia was terminated 

oa the 9round that hia appointment waa made by an incempetent 

authority and waa. therefere. invalid. 1bia waa doao in 

exero1- of powera under SeetiOA 35(3) of the BS.bar univeraitiea 

ACt.. which provided. th&t aay appe.iatment or promotion mad• 

contrary to the proviaion• of the ACt. statut••• rul•• er 

re1ulat.iona or in any irretular er unaut.horia•d manner •hall 

~. terminated at any tim witheut notice. 1be a .. x court held 

~ 
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that the condition precedent fer exerciae •f pewer umer Sect.ton / 
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35(3) of the athar ulliver•.iti•• At:t Ll;;a that an appeiatmeat baa 

.. de contrary to the M:t. rul••• •tatute• and rewulationa or 
• •th•nd• and furtherti• order to arriYe at a concluaioa 

ta.at an appoiAta.at 1• c.ntrary te •tatuto~ prwiaion•. a 

f1nAt .. ti..• to be recorded and unleaa auch a finding 1• rec::erded. 

temtnt1Uon cannot be made. ,_ arriye at wch a conclual•n. 

Mceaaarily. an enquiry will have te JDe •de aa to whether 

au.ch app•int.meAt vaa contrary to the proviaiou of the M:t etc. 

If in a tiVeA ca••• .ach exerci•• ia ab-at.. the condition 

prececlent atanda unfulfilled. Te arrive at auch a find1111 

aece .. arily enquiry w.111 have to lie held and in heldt nw 

aucb aD •'4Uir'Y· the per80D wbeae appoiatment ia ullder eftel'lJ.ry 

vill have to be iaaved a Mt.ice. I£ not.ice 1• not wivu 

te htm. then such a concluaion would not be juat. fa.tr er 

reaaona)»le. I• such an event. it haa to be held th&t there 1• 

an i s: lied requ.irement of hurin~ fer the Plrpo .. •f arrivinw 

at a concluaion that an appointment had been mad• centrary 

to atatutery previaiona. It 1• enly on auch a concluaioa bein• 

draWll. the aervicea of a per•n can be teriain&ted without. 

further notice. • In the present ca.. alao the question whether 

the applicant vaa entitled to be empa-lled er not outht to 

b&ve •••• decid .. ~otice to the applicant pt1rticularly 

becau .. of the reaaona ¥that the applicant had already 

Deen uipan•lle4. 'Ibat apart it'"Ola the question aa to .tiy 

~ airailarly circw:utanced employee• in the panel for the 
'L- ~"~~~ 

poat of office ClerkJ. by the o. R.M. were not d-pan•lled~ ~180 

need• to be decided by the corapetent authority. In our view. 

both the impugned ordera dated 12.6.2002 and 15/16.6.1991 

a.Ufer from patent illegality and are liable te be quashed. 

s. N:Cordingly. o.A. succeed• and ia all•wed. 1h• inapu9ned 

erdera dated 12.6.2002 and 15/16.6.1998 are quaahed. 'lh• 

competent 

to decide 

authority namely o.R.M •• N.R.. Lucknow. i• directed 
"~ Uc_ J.:.t-r 4 

and alHl. · 

, . . 
the matter afresh in accordance with law 

~ 
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the obaervationa iaade hereinabove within a peried of thr­

mont.Aa from the date of communication of thia order. Parti•• 

are directed to bear their own coa ta. 

GIRISH/-

~ 

)?J :.. ,._ ' 
MEHBER(A) 
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