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£!:i~:lnaJ. Ap_d~cation 709 of 2003 

~~~ w5:-.~:!2 ~::11-eS;..t;E:,q ( 6) mat~ 

All aha bad this the _JJJJ'.!..- day of Februarx:. 200 4 

Hon' ble Mr.,Justice S4R.- Singh. Vice Chai.rrnan, 
Hon'ble Mr. D~R. Tiw~ •.. Mem.be~r J.1:, ) 

0 ... ~ ., lNO $ 7 0 9 Of 2 0 0 3 -·~- .... ----~-----·- 
Vimlesh Sankar, aged ab::>ut 30 yearf:;. Son of S:ci. Bachcha 
Sonkar. Resident of 77/37 Circular Roa d , Nevc.d, ,.Oist.rict 
Allahabad 

By l\dvocat:es Shr.1. SL\dhir Agarw,il 
Shri S$K" Mishra ______ ..,............_ _ 1~ pplicant 

Sanjeev Kumar: J'aiswaa.0 .=,.gs::d about 32 yea.cs, Son 0£ 
Shri Satish Kumar JaiGliia.l~ P.E.,st,:.k,nt: of: 388-A a ja Bara 
Ka Hata. Mutthiganj, Allahabad. 

Applicant 

By Advocate, Shri Sudhir Agarwal 
Shri s .K. Mishra 

0 .ft. oNO. 710 of 2003 ---· 
Ramesh Cha_ndra Prajapati, aged a co ut, 30 years, Son of 

Sri Ram swarup Pr a ja pa t.L, Resident. of 1A/5A Sairamp r 
Part.war Pol.ice Station Dhoo ma nq a n j , District l\lJ.aha.b.:H .. 

By Ad vo ca tes Shri Sudhir A.garwa 1 
Shri S.K. Mishra ----------·---- ---·-·-· .. ------ -~-- -·-- 

0 oA • No • 7 0 2 of 2 0 0 3 ----·-··---------- 
Ashok roum::1.r Maur:'.{~. aged s ro ut, 26 y·ear::s. Son of r...21:>~ 

sukhdev Pras1a. Re s Lde n t, of Village Ma.dh~.sha, r .o , 
A trampu.r, District. A l.lahab,,d. 

By Advocates Sh ri S udh Lr. A(l arwa l 
- ·-------- sb_~~-s_.K ! . ..!!h_s_.h~~- t,, 

Cf"~'-\ \ ' _:._ 
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0 .A .Noe 741 of 2003 -- .. --- .. ·-------··- 
S!,.r.L,·ihar '<ii:3hra. 2.ged a bo ut, 30 years, Son of Sri. Ved 

Man Mi.sbra, Resident of 6/-SA .i\lopi Bagh, District 

Allahatad. 
Applicant 

By Advocat.es Shri Sudhir Agarwal. 

-·---- Sh~i ~..:.K ¥ ~~~----- 

O -..I\ .No o 708 of 2003 

R-. ikant Tripathi. aged about 27 years, Son of, sri 
.ra L Ram Tr.ipatht, Residen'::. of Village Pirthipur, P.O. 

H;1,pdi.a, ulstr ict l\llaha bad. 

By Ad?S1ocates Shri Sudhir Agarwal 
Shri s.K. Mishra -----------·---. --- 

o .A. No. 762 of 2003 

yas want Kumar, , ged about 29 years, son of Sri. Sant 
L,al ~ ~es· ch..nt· of Vill.a-;ie and P.O. Hetapatt • District 

'7\llaha bad. 

By Ac vo ca tes Shri sudh Lr Agarwal 
Shri S.K. Mishra -- ·--~-----·-- ---- ------ 

versus --· 
1. Union of India through Controller and Auditor 

General of· India. 10-sahadur Shah zafar Marg. 

Me ·1 Delhi. 

2. rr,~ Princ:i.pal Account.ant Genera l(Audit)-1, U.P. 

Al ati red. 

3. Th<; Dy.Accountant. General(Adrnn.), o f El c e of the 

-r.in:~ipo-..1 A.ccount-:1.nt. General{Audit)-I. u.P. 
/\ . Lo ha bad. 

4. Tt'= St.,d:f S8le~t:l.on Cb•n: Ls s i.o n , (Cent.c,.1 flegion) 

(>>vern·nen\: of lnd'a BA/B Bell Roa d , l\.llahabad 

tnrough -\the Regional l.Jirector (-::R). 
. .... i:g.3/- 



·1 

3 

s. The Regional. Director(C .R .) Staff Selection 

Conrniss ion (Cent.cal Reg ion) • Government of India, 

BA/B Beli Road, Allahabad. 

6. The Senior Dy.Accountant General (Admn , ) In the 
Office of Acco unt.e nc General(Audit)-I, U.P. 

AlL:ihab:l.dn 

By Advocates st ri. Amit Sthalekar 
(for resp::>ndents no.1, 2. 3, & 6) 
s iri G.R. Gupta 

______ (f<?.r resp::>nd~nts no.4 & 5) 

0 R £ !; ~ ( Oral ) 

B.x..J:!£n' ble_ Mr. Tus ti.ce S. R •. Si!!J..h, V. C .'C- ~ 
Thir> bun cl of seven o r Lq Lna applications 

is based on identical facts and the q ue s t.Lo ns that 

arise for consi.deration a r e a Lso Ldent.Lcel , Hence, 

with the consent of the parties' counsel, we proceed 

to dis rose t.h e m by a oonur n order. 

2 • Tht: facts mentioned herein be ow will have 

t·.hn n l.rrrl.La r' ·f.c1"!ts St"lt,~c'I in 0.7'.. o.709 of. 20 3. 

3. ThE' applicant in each ca s a a. pce r e d Ln the 

Re c ru t.me t of C erk Ex£J.rn · na t.Lo n , 1. 9°6 co nctuc ted by 

the Staff Selection Commission, All,?hared. rhe y were 

de·:::lc1rnd s uocc sful in the rr Lc t.e n best 1·~.td on 22 .09.'.16 

an -11,o i.n 1..:l ~ ty i.ng t-=st) ld on 25.08."7. 1herP ftc-r, 

f Lria L r.es· lt '"':tS declared and the 1 ppU.c"nts here n vrez e 

recommended for ppo Ln t.rne nt; by t)1e compe r.e n t, a ucho r Lc y , 

Tile l\ccounts i 1.~it OJ:f;-::er i·l ·h, oEfi-::e or: Pr no L 

1\.cc.oLtPt.ant Ge·1e -r L, I', l."1hab1.d Ls s ue.t o f Err r)f a p po l n t.e- 

thereafter e. ro · ntrnent letter wa s i.as u-:d oy Senior 

Depllty A.ccoun'.:.ant Genefal (Adrnn s ) ; A.llahared. 
\.,"- 

CJ?_&\, 
rhe 

... w. 4/- 
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e ppo Ln tne nt, letter dated 18.06.98 issued in favour 

of Viml.e h so nkar' ha s been annexed as annexure-6 to 

the o .1~. No. 70 9 of 2003. Similar a ppo Ln t.me n t; letters 

were Ls s ue d in J.avour of the applicants of of.her O .As. 

I • It cl.J',-iears that heceaftcr all these applicants 

wc r e rc·1'.t' red o the Assist.ant. ,\udlt offlcr:r t.o co n tn c t, 

the Staff Selec':ion comrnl as Lo n vrh e r e trie y were a aked to 

give the Lr s pec!.rnen signatures and handwritings. The 

applicants. pur s ua nt; to the direction given by the J,.G. 

office co n t.a o ce 1 the Staff Selection ·:::Omm' s s Lo n , !l\ ahab:1.d 

a nd g"iV..., their + pec Lrne n s Lo ne t.ur e s and he ndvrr t t.Lnq s , 

sul.l3equ· ntly ss oi3.rat.c sho e c31 se n: t.ic:es 1·:•::·e i.s:,1 -=d 

to the .i pp t Lca r t;s by the St.af Sel•~cti n -:'0!1"1 rvi Lon , 

The n·.)t.i.-::·"8 wer-r~ mea t to b9 e rved rh ro u ·, Dcp• .. 1t.y 

C nr s o( 0 .r; .J:Jr .711./ , r 'c· ., Ln 1·111· ch ::-:i.:1 

notices were issued as per Loca L addresses rne n t.Lo ne d 

by the individ11.al a pp i::ants in their. a plication forms. 

Notices wer~. l owe ver , not served on the a ppl.Lc arrt s and 

on the basis of: expa r t.e Lnq u Lr y conducted by the Staff 

Sele:: t.I ·:H1 Co nrn; ss ion, 1\1 a hared. can ich t, res of L -· 

a period of 3 years \v.e. l:. 22 .O 9 .1996 from appearing in 
I 

any e xem n- tio·1 to be conducted by the Staff Sel.cct.\on 

C ~!fl'.1\i ~·:· i o n , 

not furnished to the a ppl.Lca nt.a until 30. LO .2002. 

5. In the meantime, show cause noti:::es we r e 

issued by the Senior Dep ty l>,,izcountant Genecal calling 

not t'.c•:-rnlnat.<2·!. Th,-~ ". p ic nt.s r;11b:11i · ~er] LI' ci.r ::;cr.r.r.0:i.,:c 

...... pg.5/- 
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replies to the .show cause notice inter-alia stating 

therein that they had never received any order of 

cancellation of their candidatures by the Staff 

Selection Commission nor had they any information 

a tout any such action taken by the Staff Selection 

Commission. The .applicants also demanded copy of orders, 

if any. f\:iSSed by the Staff Selection Cbmmission. However; 

no ch Lnq happened and all the applicants were declared 

to have successfully completed their period of probation 

and ultimately they were confirmed on different dates 

w.e.f. the date of completion of probation. j?eriod of 2 

years from the date of initial appointment and in 2Cl01 

some of the applicants were promoted to the post of 

Auditor in the scale of ~.4000-6000. 

6. Separate cha-rge memos containing identi<lial 

charges were issued to each of the applicants on 02/03-09-03. 

The applicants suanitted their replies to the charge 

memo denying allegations made against them and since 

charge memo was not accompanied with the relied upon 

docwnents. they_requ....:ested for copies of the relied 

upon documents. Relied upon documents including the 

order p:issed by the Staff Selection Commission, Allahabad 

were. ultimately supplied to the applicants on 30 ._10 .2002 

in the mid of the inquiry. Separate r errove j, order, 

though identically worded dated 27.10.2003 were passed 

by the disciplinary authority. The applicants preferred 

appeal which ca rre to be dismissed on 26.05.2003. The 

order dated 20 .05.99 passed by the staff Selection 

Commission, Allahabad cancel 1 ing the -::andida tures of 

the applicants. the or:der dated 27 •. Ol.2003 and the order 

dated 26.05.2003 passed by the disciplinary authority 

and appellate authority 

~"\\ res pecti vel y are the subject . ••'f/J•6/- 
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matter of the impugnment in these original Applications. 

7. Heard, Shri sudhir Agarwal, counsel :fi::>r the 

applicants. Shri Amit Sthalekar, counsel for the respon­ 

dents no.l, 2. 3 and 6 and Shri G.R. Gupta, counsel for 

the res};X)ndents no.4 ands. We have also perused the 

pleadings. 

8. Submissions made by shri Sudhir Agarwal, 

learned counsel appearing for the respondents, are tlfO 

fold: First~ that the decision taken by the Staff 

Selection commt e ef.o n in cancelling the candidatures 

of the applicants much after they were appointed and 

the order passed by the disciplinary authority suffer 

from breach of principle of natural justice; and second, 

that the order of r errove l, has been passed by an authority 

other than the authority by whom the applicants were 

appointed and this, according to learned counsel, violated 

the mandatory provisions ·of Article 311 (1) of the Con­ 

stitution of India. 

9. Learned counsel for the r'ee po nde nt.s refuted 

the submissions made by Shri sudhir Agarwal and urged 

that the principle of natural justice was fully complied 

with .b::>th at the stage of Staff Selection Commission 

and also at the stage of disciplinary authority, and 

further that the order of removal has been p:i. ssed by 

the competent authority namely the authority who has 

the powe r to appoint clerks. 

10. We have given our thoughtful considerations 

to the s ubnt.s s Lo ns made by the learned counsel across the 

bar. In our opinion. the decision taken by the Staff 

~ ····PJ·7/- 
- ---- - - 
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Selection Commission. Allahabad cancelling the candidatures 

of the applica,nta is unsustainable due to the reason of 

non compliance of principle of natural justice. Show cause 
' 

notices· issued to the applicants other than the applicants 
I 

of O,A, No.74i and 762 of 2003 were sent through the 

Deputy A.G •. (Adrnn s ) , Allahabad and the Regional Director 
I 
I • 

(CR) of staff:selection Commission. Allahabad proceeded 

to pass the impugned order cancelling the candidatures 
• • I 

of the applicants on the premises that they failed to 

sub.nit an.y reply to the notice within the stipulated 

period albeit I the fact is that the notice was never 

served. The order dated 20.05.99 passed against the 

applicant-Vimlesh Sankar simply states that he was 

issued a show cause notice vide letter bearing even 

no. dated 06.04.99 directi.q:i-Aim to show cause as to why 
I 

action under a ppro pr La ce r u l es may no t, be taken against 

him for using· unfair means by impersonation in the 

examination for recruitment of Clerks Examination. 1996 

with intention to secure employment in Central Government 

through fraud and criminal means. but he failed to 

reply the said notice within the stipulated period and 

therefore, the candidature is cancelled under the 

provision of Para-14 of the Notice of the Examination. 

As stated herein a bo ve , show caus e notices to the 

applicants of O .A. No,741 and 762 of 2003 were issued 

as per local address given by them in their application 

form even though they were required to furnish their 

specimen signatures and hand-writings through their 

Employer namely Accountant General Office, No effort 

was ma de to serve them through their permanent addresses 

or through their employer namely the Principal Ac-::ountant 

General (Audit). Allahabad, The applicants of the other 

O,As were also not served with the show cause notices 

alleg·edly issued by the Staff Selection Commission. 

There is no proof that 

~ 

show cause notice's were issued 
•.•• pg.8. 
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by the Staff Selection Commission to the applicants by 

registered post. 

11. The inquiry conducted by the disciplinary 

authority too is vitiated by reason of non compliance 

with the principle of.natural justice. The applicant had 

moved application for engaging defence assistant from 

out-side the station. which was allowed by the 

Deputy Accountant General (Adrnnv ) vide order dated 

11.10.2002 and each of the applicants was given time 

upr co 18.10_.2002 to "engage a def.ence assistant either 

from outside or from the same statiod' • The applicants 

nominated the defence assistant by means of representation 

dated 18.10.2002 but the same was rejected by the 

Inquiry Officer vide order dated 23.10.2002 on the 

erroneous ground that the applicants had been provided 

with "sufficient time for engaging the same." By letter 

dated 01.11.2002 the Enquiry Officer informed the 

applicants that since they failed to engage a local 

defence assistant. therefore. they lost their right to 

engage a defence assistant from outside. Similarly the 

request of the applicants for supply of additiona 1 

documents and list of witnesses was turned down 

erroneously holding that the request was found irrelevant 

because the relevant documents cited in the charge-sheet 

had already been supplied. Moreover, the request for 

calling the defence witnesses was also erroneously 

turned down. By means of additional evidence, the applicants 

want to establish that they had infact appeared in the 

examination conducted by the Staff Selection Commission 

and their candidatures were illegally and arbitrarily 

cancelled; Denial of request to furnish additional 

evidence and do oune n t a , in our opinion, has led to grav~ 

prejudice and injustice to the applicants. 

~ 
•••• p;:i.9/- 
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12. Shri Amit Sthalekar relying upo n the judgment 

of Hon' ble Supreme Court in Chandr~r:!_la Tewari Vs. Union 

of IncJia AIR 1988 s.c. 117. has, however. submitted 

that non-supply of documents other than the relied 

upo n documents, will not lead to any prejudice nor will 

it result in breach of natural justice. The submission 

can not be accepted. In the decision relied upon by 

the learned counsel, it was held that i E co pies of 

relevant and material documents including the statement 

of witnesses recorded in the preliminary inquiry or 

during investigation are not supplied to the delinquent 

officer facing the enquiry and if such documents are 

relied in holding the charges framed against the 

officer as proved, the enquiry would be vitiated for 

violation of principles of natural justice. Similarly. 

if the s t.a t.eme nt; of witnesses recorded during the 

Lnve s t.Lq a t Lon of a criminal case or in the preliminary 

enquiry is not supplied to the delinquent officer 

that wo ul d amount to denial of opportunity of effective 

cross examination. We are of the view that it is 

difficult to cornpr ehe nd exhaustively the facts and 

circumstances which may lead to violation of principles 

of natural· justice or denial of reasonable ·opp::,rtuni.ty 

of defence. This question has to be decided on t.he 

facts and circurns tances of each case. In the present 

ci s e , che d i sc Lpl.Lna r y a ut.ho r Lt.y has oa s Lca Ll y relied 

upon the findings recorded by the Staff Selection 

Commiss'ion in its order can::elling the candidatures of 

the applicants and sin::e the decision of the Staff 

Selection Co rrm Ls s Lo n was taken behind the back. of the 

applicant and without affording any opportunity of 

hearing and al though the applicants had applied for 

supply of adcli..tional docu:nents to establish that they 

had in fact appeared 

~1 
in the examination conducted by 

••••• p;i.10/- 
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the staff Seleption Corrunission but their request was 

tw:-ned down. D:enial of opportunity to lead such 
I 

. . . evidence, .,In our · opinion. led to violation .of principle 

_of natural° _justice and is tentarcount to denial of 

reasonable opportunity of defence. Sub- rules (11) 

and (12) of Rule 14 of c.c.s.(c.c.A) Rules. _1965 
I 

stipulate that.the Enquiring authority is under 
I 

·obligation.to :sununon withesses and documents except 

where the request is deniem for the reasons to be . . i 
·recorded in wiriting. In our opinion, the request made 

! 

on behalf of the applicants for requisition of defence 

witnesses and additional documents was arbitrarily 

rejected by the Enquiry officer. This. in our opinion, 

has led to br~ach of provisions provided in sub-rules 

{11) and (12) of Rule 14 of C.C.S (C.C,A) Rules, 1965.in 

which, are embodied the principle of natural justice. 

The Erquiry Officer in his daily order dated 06.11.2002 

had recorded his findi.ng that the findings of the 

Sta ff Selection Corrunission were l:ased · upon the 

examination of the handwriting by a reputed and 

independent Government Examiner of Questioned Documents, 

Bureau of Police Research arid Develoµnent, Ministry 

of Home Affatrs, Government of India, Shimla and in his 

report the Enquiry Officer has placed r e Li.a noe on the 

finding.s recorded -by the Staff Selection Commission 

regarding impersonation by using fradulent and criminal 

means, allegedly adopted by the applicants during the 

course of examination. The applicants, in our opinion. 

had right to lead evidence documentary and oral, and 

denial of opportunity to lead evidence in defence has 

re.sulted in breach of natural justice. 

1: 3. counsel for the res pendents has placed relian~e 

on aoother Supreme Court's decision in Union of India 

a~oi..id...1.10:..i.t.,..bl.lie..a.r ... s;i.....;Vw...§~· ... Pl.l.~hakradhar A .I .R. 2002, s .c • 1119. 

~ 
••••••• pg 11/- 
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that no person who is a member of a Civil Servi:::e 

of the Union or an All India Service, or a Civil Service 

,of a State or hold a Civil post under the Onion or a 

State, shall be dismissed.or removed ~y an allthority 

su.tordinate to that by which he was appointed. The post 

of Senior D.A.G. in the scale of Rs.12,000-16,500 is a 

promotional post. The post of De pu t.y Accountant General 

carrying the scale of Rs.10,ooo-1s.200· is a post of lower 

rank. The impugned order of punishment has been passed by ' ... 

_the Deputy Accountant General who is surordinate in 

status to Senior D .A .G and the Senior D .r; .G. being an 

authority higher in rank to the Deputy Accountant General, 

would be the appointing authority withiri the meaning of 

Rule 2(a) of C.C.S(C.C.A) Rules, 1965. The view we are. 

taking, finds e u ppo r+ from the view taken in o.;r,.,.. No.1224 

of 2001 Mritunjay Trip::i.thi vs. Union of India a nd others 

decided on 31.03.2003! f~llowing the Supreme Court 

decision in Krishna Ku:nar vs. Di vis iona L Ass Ls t.a nt; ---------- 
Electric:11 En9ineer,. Central Railu-.-ais A.I.R 1979 ~.1912. 

Mere fact that Deputy Ac co un t.a n i; Genera L and Senior 

Accountant General enjoy same and equal power as far as 

appointment of Group C is co ncer neo , as stated in the 

counter-affidavit filed by Shri J.P.N. Singh, Seni::>r 

D,A~G.(Ad,nn.) Office of A;G.(ALldit) I, U.P. Allah3.b3.d 

would not make the Deputy Acco m t.a nt General the 

"appointing ·authority' within the meaning of Rule 2 (a) 

of C.C.S(C.C.A) Rules, 1965. It goes without saying that 

if the Ln Lt.La l ordec p;1sse<..1 by the· dlsciplinary al1tl1'.)rity 

is illegal. the appellate order will not valiclitate iti 

even if the appeal has been decided by a competent 

authority. 

15. For the reasons afor~stated, the o ,As s uo ce ed 

and is impugned orders are quashed. The 

• •.• PJ 13 
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I'he decision relied on by the l!==:arned counsel for the 

resp::indent.s has no application to the facts of the 

present case for the reason that it was a case of 

"widespread and all perv2.sive irregularities" played 

in the examination. and the entire sele:::tion was cancelled 

on ,~.B.I. z e po r-t; , I.n the Ln s t.a n c case, entire sele•:::tion 

has not bee n cancelled instead of c,:1.ndidature of 

individual ca nd Lda t.e s have been cancelled much after 

their ap.i;:ointments. 

14. The next quE",stion that arises for c::insider'.'l.tion 

is whether the order o f removal £com secvi.ce has been 

P3,Ssed by an authority other than the authority by 

whom the applicants we r e appointed, The term ''app.'.>inti.ng 

-:1.uthority" has be,:::n defined in Ru i e 2 (2.) of 2.2.s. 

(·.::.-:.\) RU1€'·3, 1965, as fpllows:- 
/ 

" ( d.) "i' p )Ointin1 .'\ ut.h or t t.y" in reL.1 tio n co a 
Government Serva. t, rneans- 

t.he e ut.no zt ty ernpower.ed to make appo.intments 
to the service ·)f \\lhi.c:h r.l"l'c! Gov0 rnrnPnt 

(i) 

s e r vant; Ls £or t.ht! time Dei ng a member or to 
the grade of the Service Ln which the 
Govern:nent Serv. nt Ls for the ti 11e bs l.nq 
·ncluded, or 

(ii) the u.uthority emp)wer,::,cl to make app-.)·ntments 
to the post wi L ch the Govern,nent s e r va nt, £0:c 
the tine h ing ho Lo s , o r 

(iii) the authority wh io h ar,rointed the Go.1ernT1ent 
servant: to s uc h service, grac5.e or po s t; , a.s the 
case may be, or. 

(iv) where the (Government servant having be"'n a 
permanent member of any other service or 
having st1ootantively held any other pe r-na ne nr; 
po s c , has been in continuous employment of 
the r-0vern'Tlent, the autiioril:y Nhi.ch 
appointed l Lm t.o t.rw t Service or t.o any grade 
in t.ha t. Serv i.ce or to ti,a t f.103 t, 

Article 31 L of tl1e C,:,nstitution of India provides 
~( (j~c\ l 
.) 
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applicants are entitled to get the consequential benefits 

. in accordance With law. Nothing herein shall, however, 

preclude the ap.POinting author1 ty from proceeding in 

the- matter in accordance With law. No order as to cost. 

(o· ··. 
, . 
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