RESERVED.

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH
ALLA HAB AD

ORICGINAL APPLICATION NUMBER 757 OF 2003

ALLAHABAD, THIS TH_ZD  Day oF_Tihg%f:L_zooa

HON'BLE MRS. MEERA  CHHIBBER, MEMBER(J)

Oukhan Prasad Singh,

son of Late Karu Prasad Singh,
resident of 17, Strachey Road,
Allahabad,

o000 .Applicant

(By Advocate : Shri Amit Saxena)
VERSUS

5 Union of India through Secretary,
Ministry of Communication,
Depar tmentof Post,New Delhi,

9 Director of Accounts{Postal ), Patna-I.
85 Senior Superintendent RMS'C' On. Gaya.
4, Chief Post Master General,

Bihar Circle, Patna-I,

«s..Respondents

(By Advocate : Shri N,C. Nishad)

OR DER

By this 0.A, applicant has sought gquashing of the
order dated 01,05,2003 and a direction to the respondents
to pay the arrears of pension accrued till date along with
market rate of interest and to pay him full pension from
month to month apart from paying the entire retiral benefits
alonc with interest from the date, the applicant became

entitled to the same,

Pe The brief facts as stated by the applicant are that

he retired from service on 31,07,2000 on attaining the age
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of Superannuation., He was not given his post retiral tbenefits
but Vide order dated 05.09.2000 he was granted only a
provisional pension w.,e.f. 01.08,2000 that too for a period
of 6 months or till the receipt of final PPO whichever

is earlier (Annexure-2).

3. It is submitted by the applicant that there was no
depar tmen tal proceedingshggaing%'him, therefore, respondents
Could not have withhgld his retiral benefits, But since

it was not paid to him, he filed 0.A. No.1417/2002, which was
disposed of f on 05,12,2002 by giving direction to the
respondents to dispose off the applicant's representation
dated 19,02.2001 within a period of two months Fr;m t he

date of receipt of a copy of the order(Pg.15). Pursuant to
it, respondents passed a detailed order on 01.,05,2003(Pg.9)
stating therein that there was a court case pending against
the applicant, therefore, provisional pension under Rule 69
of CC5(Pension) Rules was authorised, He was already paid
his G.P.F. on 21.11,2000 and the claim of C,G.E.G.1.5. on
02.,02,2001, As far as full pawyment of pension and other
Tetiral benefits are concerned, it was stated that the
controlling officer of.the applicant has reported that
applicant is facing Police Case No.148/1992 under Triél
Court in Ginidih Court having CR No.93/92., The total amount
of loss involved is Rs,20,490/- and as per the report of
the S.P,M,, it is apparant that the applicant had committed
a fraud by abstracting 19 insured articles addressed to

dif ferent adgiissees. Thus, it appears that he had committed
not onl kuith the department but has committed migchief with
the 19 honourable citizens of the country. Heavy punishment
including R.I. is expected to be awarded to the applicant
on canclusion of the court case., Therefore, it is not

justifiable to release the accrued or commute\fhe amount of
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pension in his favour at this stacge.

4 It is this order, which was challenged by the applicant
by filing second 0.A. bearing No.753 of 2003. The said 0.A.
was decided by the Tribunal at the admission stage itself
without even giv&ngnotice to the respondents. The order dated
01.05,2003 was guashed and respondents were directed to
ge;easeryhe pension of the applicant and other paymerts
inclUAiﬁgwcommutation oﬁkgrzzb?zy also along uith interest

@1 0% per annum. This court had further directed tle Chief

Post Master Ceneral, Bihar Circle, Patna to fix the
responsibility on the officials responsible for their
illegal action causing embarrassment to the department and to
recover the loss accrued to the department by way of payment

of interest on the arrears. (Pg.6 of tre M,A.398/04), This
order dated 05.,09,2003 was challenged by the respondents by
filing Writ Petition No.268/04 which was decided on 08.01,2004
whereby the order passed by the Tribunal was set aside and

the case was remanded back to the Tribunal to decide afresh
after giving opportunity to the Union oflndia to file the
counter affidavit (Pg.12 of M.A.398/04), This is hou the

matterkcome before me for final disposal.

B Respondents have opposed this 0.A, by submitting that

applicant was promoted to time bound one promotion after

completion of 16 years of service in the sorting assistant

cadre with effect from 20,05.1994 vide memo dated 26/31-10-94
hao 8

because by that time no chargesheet had k filed in the court of

lav., Applicant is fortunate that the chargesheet dated

30,11.1994 was filed in Sadar Court under GR. No.932/92 and

TR No.1004/98 on 01.04,1998, Had this charsheet +: been filed

earlier, applicant could not have Beewn got his promotion.as

70031 38 Theyihave clarified that applicant wuwas never promoted

as HSG II cadre and was only sorting assistant at the time
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of retirement on 31,07,2000, It was only due to oversight
that it vas erroneously mentioned as HSG-1I soring assistant
in the retirement memo., This fact has been admitted by the
applicant himself in his representation dated 21,09,2000

(Annexure EA=3 ).

6. On merits they have submitted that the applicant is
involved in criminal charge in €/W loss of 19 insured letters
during his duties Hazaribagh Road RMS on 16/17-11=1991 and is
still facing trial in case No. GR No.932/92 in Sadar Court
Giridih, the next date of hearing has been Pixed an 16.03.2004,
Since the judicial proceedings A% pending in the court against
the applicant, retiral benefits like pension, commuitation of
pension and retirement gratuity has been kept held up under
the provision of sub rule-4 of Rule 9 read with clause (C( of
Rule 69 of CCS (Pension) Rule 1972, Houwever, provisional
pension is being paid to the applicant regularly without any

interruption after his retirement i.e. from 01.08,2000.

T They have further submitted that since there is no
provision for release of gratuity and full pension in case of
pendency of judicial proceeding in the court the PPO and cther
retiral benefits has been kept held up by the Director of '
Accounts (Postal) Patna., That is why the directaér of Accounts
(Postal ) Patna vide his letter dated 01,05,2003 rejected the
representation of the applicant dated 19.02,2001 in the light
of orders passed by this Hon'ble Tribunal in D.,A. 1417/02
which is based on Rule 9 and 69 of CCS (Pension) Rules 1972,
It is also submitted that the Hon'ble Tribunal passed an order
dated 05,09.2003 in C/W 0.A. No.757/03 filed by the applicant
directing the respondents to release retiral berefits. This
order was challenged vide writ petition No,.268 (A) of 2004

in the Hon'ble High Court Allahabad. The Hon'ble High Court
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Allahabad passed an order dated 08,01,2004 directing the Hon'ble
CAT Allahab ad to decide a.fresh after giving opportunity to the
present applicant i.e. Union of India and Ors. to file counter
affidavit and place the material apainst the samd employee if any.
They have thus submitted that the applicant has ffailed to make

out any case for interference by this Tribunal, therefore, 0O.A.

may be dismissed with costs.

8, I have heard both the counsel and perused the pleadings
as well,
9. Counsel for the applicant advanced tuo submissions:-

(i) The ciiminal case gas been pending for years now
and no one knouws it will be finally decidedes
so far only 4 prosecution witnesses have been
examined. Therefore, all his benefits cannot be
withheld in_definitely till the said case is
decided,

ek -

(ii) He,.submitted that even if applicant is ulitmately
convicted in the criminal case at best he will be
punished and the department cannot pass any order

moe acainst the applicant because he has already
retired from service on 31,072000,

(O ces prsin Rules) B

10, He next contended that Rule Qéxyould have no application
in the present case because this is a case where criminal
proceedings were already pending against the applicant, whereas
Rule 9@)télks of only two eventualities namely either in that
case where departmental proceedings or judicial proceedings are
instituted against Covernment Servant after his retirement or
uhere t he departmentsl proceedings are continued under sub

Rul m@i>that a provisional pension as provided in Rule 69 shall
be sanctioned. Whereas in the instant case after his retirement
neither any judicial proceedings uas instituted against him nor
any departmental enquiry was instituted against him nor any
depar tmental proceedincs were continued against him under sub

Q)
ruleii} He tterefore, submitted that respondents @ould not have

m : :
mmegkneld his pensionary benefits nor can they give him only the
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provisional pension., On the contrary since he has already
retired, he is entitled to be given all the retiral benefits

as already held by this Tribunal in the earlier order,

Perusal of Rule-9 of €CS (Pension) Rules497ishows that President
has the right of withholding a pension or gratuity or both
either in full or in part, whether permanently ongpecified
period and of ordering recovery from a pension or gratuity
of the whole or part of any pecuniary loss caused to the
government if, in any departmental or judicial proceedings,
pensioners is found cuilty of grave misconduct or negligence
during the period of service, including service rendered upon
re-employment after retirement. This rulemakes it clear

that if in the judicial proceedings any pensioner is found

to be guilty of grave misconduct or negligence during the
period of service, President has richt to withhold ey wicbhdraw
the pension or cratuity or both, He can even ordere recovery
of the amount of pecuniary loss caused to the Covernment,

There fore, the contention of applicant's counsel that even

if applicant is ultimately convicted in the criminal:case,
depar tment cannot pass any orders against the applicant is not

valid, the same is accordingly,rejected.

449, Now the guestion arise when can this punishment be
imposed by the President for that%ﬁ%ﬁt}ule(z) of, 9 is
important wherein it is stated that if depar tment proceedings
were instituted while a government servant was in service
whether before his retirement or during his re-employment
shall after the finalretirement of the Government servant, be
deemed to be proceedings under thisrrﬂlé. and shall be
continued and concluded by the authority by which they were
commenced in the same mahfer as if the Government servant had
continued in service,: UWe are not concerped with this Rule

because admittedly there.were no departmental proceedings
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against the applicant on the day when he retired, Sub Rule (4)

is important for this case, which for ready reference reads

88 ynder: -
"In the case of Covernment servant who has
retired on attaining the age of superannuation
or otherwise and acgainst whom any departmental
or judicial proceedings are instituted or where
departmental proceedings are continued under sub-
Rule-2, a provisional pension as provided in
(Rule-69) shall be sanctioned."

42 It nouhere says that departmental or judicial

proceedings should be instituted after the retirement as is

being read by the counsel for the applicant. On the contrary

the plain reading of sub-trule (4) shows that in the case of

a Government Servant who has retired and against whom any

departmental or judicial proceedings are instituted or where

departmental proceedings are continued even after his

retirement, a provisional pension as provided in Rule 69

shall be sanctioned. The second part of sub rule (4) is
given separately because it deals with the departmental
proceedings which can he instituted even aftei the retirement of {
the employee, otheruise the first part of sub rule (4) covers
the departmental proceedings or judicial proceedings which are
instituted against the Government servant, I cannot accept

the contention of counsel Fér the applicant that this would
relate only to those departmental or judicial proceedings,

which are instituted after the retirement of the Government
servant because in that event the second part of sub rule =4
was not necessary to be incorporated. Even otherwise there is
no logic in the ar cument advanced by the counsel for the
applicant because if his argument is accepted, it would mean
that in those cases where judicial proceedings are instituted
after retirement provisional pension may be paid but uwhere
judicial proceedings are already pending full pension should

be released such an argument cannot be accepted as there is

no rationalRwhy the cases where judicial proceedings are
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initiated during service or after retirement should be dealt
with in défferent manner. The object behind rule (9) read
with 69 is tha in case the departmental proceedings or criminal
case is decided against the Government Servant,his pension

or gratuity can be withdrawn by the President, therefore,

till such time only provisional pension is paid and other

bere fits are withheld.,

13, Even otherwise sub rule (6) of Rule 9 of CCS Pension
Rules makes it further clear as it has been elaborated in
sub-rule(6)(b) that a judicial proceedings shall be deemed to
be instituted; in the case of criminal proceedings, on the date
on which the complaint or reprt by Police Officer, of which
the Megistrate takes cognizance, is made, and in the case of
civil proceedings, on the date of plaint is presented in the

court,

14, In the instant case, as per applicant's own argument

4 prosecution witnesses have already baén examined, Meaning
thereby that cogni zance has already been taken by the criminal
court, Thérefore, this contention of applicant's counsel is also
rejected, It is held that since criminal case is already pending
arainst the applicant on the greund that applicant had

committed fraud by abstracting 19 Insured Articles addressed to
different addresses and had caused loss of Rs,20,490/-, which

is rather a serious matter and ultimately, if this criminal

case is decided acainst the applicant, President would have

the richt to recover the amount from his pension or gratuity
and he can also pass the order for withholding the bension and
gratuity both, Whatever he may think appropriate at that

time, Therefore, in these circumstances naturally rule 69 cgets
attracted which once again clearly states in the heading itself,

'"Provisional Pension where departmental or judicial proceedings

may be pending'. Rule 69(1) stipulates that only provisiaonal

pension i
shall be paid to g government siguant referred to in sub

L
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rule (4) of rule 9 sub rule (1)(c) of 69 makes it further

clear that no gratuity shall be paid to the Government Servant
untill the conclusion of departmental or judicial proceedings
and issue of final orders thereon and sub rule(2) of 69 makes
jt furtter clear that payment of provisional pension made under
sub rule (1) shall be adjusted against final retirement benefits
sanctioned to such government servant upon conclusion of such
proceedings but no recovery shall be made where pension finally
sanctioned is less than the provisional pension or the pension
is reduced or withheld either permanently or for a specified
period, In fact sub rule (2) of 69 itself takes care as to hou
the matter is finally te be adjusted on the conclusion of
judicial proceedings and after the final orders are passed by

the Presddent.

15, In these circumstances, I am satisfied that since judical
proceedings are already pending against the applicant that too
with the charge that he bhad caused loss to the Government, no
illegality can be found in the order dated 01,05,2003. The

said order is aBsolutely in accordance with CCS (Pension) Rules.
Therefore, I find no merit in the 0O.A. The same is accordingly

dismissed with no order as to costs,

Member (3J)

shukla/-




