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CE:NTRAL ADVIINISTRATJVE TRIBUNAL 
ALLAHABAD BtNCH 

ALLAHABAD 

Original Application Number 690 

OpEN COURT 

of 2003 

ALL AH AB AO, THIS THE 20th DAY Of JANUARY, 2004 

HON'BLE MRS . MEERA OiHIBBER, MEMBER (J) 

Rakesh Chanqra Pandey, 
a~ed about 45 years son of Late 
Ouarika Nath Pandey, 
Permanent resident of 8-3, Kashi Raj Apartment, 

. Kama~hcha, Varanasi-U.P. 
Pre~ently resident or Jawa har Navodaya Vidyalaya, 
Pa t enra Kalan, Mirzapur-U.P. 
and teaching on the poet or Trained Graduate Teacher 
(TGT), Socially Useful Productive Work (SUPW) at 
Jawahar Navo day a Vidyala ya Patehra Kalan, 
Mitzapur, U.P. 

(By Acvocate • • 

• •••••• Applicant 

Shri Shyamal N•tain) 

V E R S U S 

1. The N3vodaya Vidy«laya Sam i ti , 
Ministry of Hurn•n Res ource Di:velopment 

, (Department of Sacondary an d Hi <;h er Educ aticn) 
l,G.I . Stadium, Indra Praetha Estate, 

2 . 

3. 

Ne w De 1 h i -11 0 0 02 • 
Through, the Commis s i~ner. 

The 0.puty Director, 
Navodaya Vidyalaya Samati, Regional Office, 
Lucknow Region, BT1D, Sector 'C' Aliganj, 
Luck now-226 024 (U.P.). 

Dr. P.S. Sararia, 
~puty Director, Navo day a Vidyal.ilya Samiti, 
Re gional Off ice, Lucknow Region, 
8-10 Sector 'C', Aliganj, Lucknow-226024 (U.P.). 

Sr. A.K. Srivastava, 
Pr i n c i pa 1 , Jaw a h at Na v o day a V i dy a 1 a y a 
Patehra Kalan, Poet Office Kubri Patehra 
Mirzapur-?31 309. (U.P. ) 

(By Adv ocat e • • Shr i N.P. Singh ) 

0 R 0 E R - - - - -

••••• R1epondente 

By thi s Ori ginal Application applicant has challenged the 
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ord•r · dated 17.06.2003 wh•reby applicant was tranarerr•d from 

Mirzapur in Lucknow Region to Shilong Region on administrative 

Qrounds(Pg.37). It is submitted by the applicant that this 

transfer order has been i•sued due to malafidu alleged against 

respa-ndllnt No.3 and 4 i.e. the Deputy Director, Lucknow Region and 

Principal of J.N.V. Mirzapur. He has narrated certain incidence 

to uhow that the principal as well as deputy director of Lucknow 

region ~as biased against him. He has next contended that since 

applicant was only a TGT, he was not liable to be transferred 

out • side the region as that would have affected hie seniority. 

The seniority of T.G.T. is made region wise and it is only the 

f.G.Ts who have all India seniority. Counsel for the applicant 

next contended that he had sought transfer from Rajasthan to 

Lucknow on request in July 1996 as his wife was sick, therefore, 
J.. 

he was posted to Lucknow at his request , was put at the 

bottom of seniority list in Lucknow, therefore, now he could not 

have been transferred out of the region once again affecting 

his seniority. Even otherwise he submitted that there are 

instructions to post husband and wife at the same station and 

since his wife is at Manihan in Mirzapur, there is no justificatior 

to transfer him to a far off place like Shilong Region without 

specifying the place of posting. He further submitted that in 
1\.\ ~ 'c.t.."" 

North East the md&fnwm of education is english while in Mirzapur 

it is in Hindi .~r~ore, if he is forced to go to Shi long Region, 

his children ~ ~ ~i•aR affectJ adversly as it would take time 

to learn the english medium which may not be possible at the end 

of academic session. He further submitted that people senior 

to applicant have still not been sent to North East, tt-erefore, 

\ 

he has been discriminated against, in as-much-as applicant has · 

been singled out by transferring him to Shilong Region. He has 

annexed his seniority list to show that applicant is at serial 

No.20 in the s a id seniority list. He submitted that if at all 

••••• 3/- 1 
-



II 3 II 

~ 'J. 
transrer to be carried out ought to have been done 

as per the seniority. He next contended that all other persona 

who were tranaferred along with the applicant in the impugned 

order, have already been adjusted either in eome other region 

or at some other place according to their requests. ror 

exam~le Shri P.K. D.livedi has been x•eaii•• •~• ~· ~·• •••• 

adjusted in P~e Region. Shri Oinesh Prasad has been retained 

under Lucknow Region itself at Allahabad. Shri L.B. Gangwar 

has also been adjusted at Rae Bareilly (under Lucknow Region 

itself). further while Shri U.N. Khan had obtained a atay order 

from Lucknow Bench of this Tribunal, Shri R.M. D\Jivedi has been 

adjusted at Gonda again under Luck now Region. He has thus 

submitted that when the others in the impugned order have already 

been adjusted, there is no juatif ication as to why applicant cannot 

be adjusted in the Lucknow Region itself. Moreover, it be-lies 
, \ 

that these persons were traref~fted t~ _ _ Jl&iJ I 
f2-~LJ2.~~~ ~~ 

North East Region under some policy decision!\ Last but not the ~ 1 : 

the respondents !tand 

least, he submitted that as pet the respondents reply SUWP is a~ 1• 

dying cadre and no fresh appointments are being made in this 

category.~ ~is position was to be accepted then it is all the 
~}~ ~ w 

. that applicant 5hould not be posted to North East 
~~ 

more 

Region becauee it is not all that to post such a teacher 

to the North East. He also eubmitted that it is only in the 

Counter Affidavit that respondents have taked about the protection I 
of seniority,,n case they had mentioned this fact in the transfer 

order 1 probably there was need for the applicant to come to 

the co u n r t • He h as th u s pr a ye d th a t th e r e 1 i e f as pr aye d for may 
k . 

be granted and respondents may directed to adjust him also ./""' 
t-.. 

Lucknow Region itself as has been done in oth~r cases. 

2. Respondents have opposed this O.A. by aubmittl11~ that 

allegation of malafiees are absolutely misconceived in this 

the 

case a s transfer order has been passed by the Commissioner of 
I 

I 
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Navodaya Vidyalaya Samati, who has not •v•n be•n arrayed in hi• 

own capacity and respondent Nos. 3 and 4 against whom malafidee 

have been alleged ha ve neither any power to pass intar • region 

trans fer s nor it has been paseed by them, therefore, contention 

of malafiees has to be rejected out right. They have further 

submitted that this O.A. is not maintainable as applicant did not 

exhaust ttie r eme dy available to him as he did not file any 

representation to the authorities eeeking ttarefer to slme 

other pl a:e and approac~the court straighto..way, therefore, 

the O.A. is barred by Section 20 of the A.T. Act, 1985. 

Counsel for the respondents further submitted that this O.A. 

is also bad for non joinder of necessary party in ae-muc-as 

Commissioner of Navodaya Vidyalaya Samiti has not been properly f 

impleaded as responde nts. 

3. On merits respondent s have submitted that applicant has 

All India transfer liability, therefor e , he can always be r . 
transferred in administrative exigency. Hon'ble Supreme Court 1. 

has repeatedly held that Tribunals shoul d not interfer~ in 

normal transfer c ases unlees it is vitiated dl.ie to the malafiae 

or is paesed contrary to the statutory rules or 
~~~-~ 

instructions~ In lhe instant case, neither ma lifides are made 

out nor it can be eaid that the transfer has be en issued 

contrary to ahv statutory rules or instructions, therefore, this 

case calls for no interference. He further submitted that as 

rar as the seniority of the applicant is concerned, it is 

already made clear by the office order dated 14.02.2003 that 

the seniority of the employees to be posted in North Eastern 

Region is to be protected in their parent region both while 

being posted t~ as well as out of North Eastern Region, in 

other wards such employeee would not lo•s• their seniority. 

He. thus, submitted that the seniority of the applicant would 

not at all be affected by posting him to North East Region • 

• . . . . 5/-
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J 
As f"ar as the children education is concerned, they have 

submitted that all the Navodaya Vidyal ayas running in entire 

Country have same syllabus and the examinations are conducted 

by CBS£ Board, therefore, the contention taken by the applicant 

that their education would be affected is not at all tenable. 

They have furthe~ explained that Navodaya Vidyalaya Samati has 

provided the facility to their children in respect of their 

educat!on of their wards in all type of caeee. They have'~ 

~ not disputed that his eon ie a student or Claes Xth. 

Ae rar as the applicant ·'s contention that hueband and wife 

both should be posted at same Station. Couneel for the 

respondente relied on the Judgmant given by Hon'ble Supreme 

Court in the case of UNION or INDIA AND ORS. VERSUS S.L. 

ABBAS reported in 1993 (4)SCC 357 wherein it wae held as 

under: -

"Transfer of respondente rrom Shilong to Pauri 

on administrative ground wae not vitiated merely 

because his wife wae gorking in Shilong and hie 

children were etudying there. Because there can be \ 

no doubt that ordinarily and as far as practicable 

the husband and wife who are both emplo~ed should 

be posted at the same station even if their 

employete be different. The desirability of 

such a course is obvious. However, thie does not 

mean that their place of posting should invariably 

be one of their choice, even though their 

preference may be taken into account while making 

the decision in accordance with the administrative 

needs. In the case or all-India services, the 

hardship resulting rrom the two being posted at 
different stations may be unavoidable at times 

particularly when they bslong to difrerent services 

and one of the~ cannot be transferred to the place 

or the other's posting. While choosing the caree r 

and a particul ar service, the cou p le have to bear 

in mind this f actor and be prepared to face such 

••••• 6. 
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a hardship if the adninietrative needs and transfer 
policy do not permit the posting of both at on• plac• 

~ithout sacrifice or th• requirements of the 

administration and needs of ether emplo¥aes. In 

such a case the coup le have to make their choice at 

the threshold between career prospects and family life. 

After giving preferenc• to the career prospects by 

accepting such a promotion or any appointment in an 

all-India service with th• incident of transfer to any 

place in India, subordinating the need of the couple 

living together at one station, they cannot as of right 

claim to be relieved of the ordinary incidents or 

all-India service and avoid transfer to a different 

place on the ground that the spouses thereby would be 

posted at different places ••••• No doubt the guidelines 

require the tuo spouses to be posted at one place as 

far as practicable, but that does not enable any spouse 

to claim such a posting as of right if the departmental 

authorities do not consider it feasible. The only 

thing required is that the departmantal authorities 

should .consider thie aspect along with the exigencies 

of administration and enable the two spouses to live 

together at one station if it is possible without any 

detriment to the administrative needs and th• claim or 
other employeee." 

It was also held in the said Ju dgment that courts c a mot 

act as an appellate authority to decide the pos ting of an employee. 

• 

Respondents counsel, thus, eubmitted that there is no force in [ • 

the O.A., the ~ame may therefore, be dismissed. 

4. On the question of adjusting the other employees from the 

same impu9ned order, respondents counsel submitted it was open 

I 
-I 

to the applicant to give a representation to the authorities 

stating therein his difficulties and requesting for transfer to some 

other place but applicant~ never glilve such a rapresentation. 

Therefore, he cannot compare his case with others as other 

teachers must have gi ven their representations, which would have 

been considered by the authorities and decision t.aken in accordance 

with law. 

/

I I 
7 .. 

I 

•••• 

• 



• 

II 1 II 

5. I have h•ard both the counsel and perused the pleadings 

as uell. 

6. It is seen when applicant had_appraach•d this Tribunal, 

this court vide its order dated 02.07.2003 had stayed the operation 

of the impugned order dated 17.06.2003 in r•epect of applican~ 

IJi ich interim order has continued till date. Applicant's couneel 
~~fi_ 

has rais ed number of contentions as ~above but it would be 

relev ant to quote at this juncture the view of Hon'ble Supreme Court 

wherein it is r epe atedl y held that tr a nsfer is an incidence 

of service and courts should not interfere in day to day 

functioning of the administration unles s transfe r ie shown to be 

done due to malafide reasons or is contrary to some statutory 

rules. Therefore, 'the role of the Tribunal becomes very limited 

in the 
~~. ~ 

cases of transfer. Applicant's counsel had taken lot of 

to explain how , respondent Nos . 3 and 4 were bi ased 

a ga inst him and carried a prejudice against himµ ! find that. i s 

of no relevance because neither respQndent Nos. 3 a nd 4 were 

!mpowered to issue inter regional transfer nor transfer has been 

iseued by them. On the contrary, transfer order has been iseued 

by the Commiseioner Navodayfi Vidyala ya Samiti uho is the 

higheet authority and no malafides hav• be e n alle ge d ag.ainst the 

commissioner. Therefore, the contention• of malafide has to be 

re j ected. He next contended that applicant could not have been 

transferre d out side the region ae it would have effected the 

seniority. This point also has to be rejected in view of the 

clarification given by letter dated 14.02.2003 in clauee 'L• as 

has been referred to above, wherein it is clearly mentioned that 

uhen a person is transferred to North East/ seniority is to be 

protected. Therefore, thie contention is also not sustainable. 

Applicant's counsel next contended on the question of 4w~ 1 
by stating that his son is studying in class Xth and he has to 

:-.. . 
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appear in Boards Examiniation and if at this stage, he hae 

transfer-red out, education of hie children would be affected 

adverely. Moreover, eince his wife is also poeted at Planihar 

in Mirzapur, there is no justification in posting the applicant 
a1 

to north east region that would be con tr ar y to the instructions 

to post the husband and wife at the same station. He also 

submitted that as it _is/earlier also,,applicant had eought 

transf~I from Rajasthan to Lucknow on request in the year 1996 

and he had to forgo his seniority while joining at Lucknow. 

Therefore, it ie not in the interest of~~ to transfer him 

once again from Lucknow to North East Re gion. As far as the 

instructions to post husband and wife at same station are 
~ concerned, have been dealt with by Hon'ble Supreme Court 

in the case of S.L. ABBAS in extenso and it has been held that 

these instructions are not mandatory but are only directory in 
if 

However ,Lapplican t" · natur!!, which cannot always be given effect to. 
0\-\ ~ fl__ 

has any grievance count, he can always hav!! given a 

representation to the authorities concerned stating therein all 
-ft..a_o1:1l~~~ f2_ 

• th!!se f Qcts and re ques b~~to post him to som~ nearby place eo 

that hi s family is not disturbed. Applicant •s next gr iev • nce 
' 

that all other persons,who were posted to North East Re g ion 
~~ 

alo ng with hi~ have~been adj~sted e ither in Lu cknow Region or in 
~ 

s ome 'ne·arby station, also be taken up by the applicant by 

giving a representation to the authorities. ' Simply becuase some 

othe r teacher has been adju~ted on request, it does not give 

right to the applicant to cla im the same benefit in his case also 

without giving representation to the authorities concerne d. The 

law on the s ub ject is well set t led by now that who is to be posted 

whe re~ the matters wh ich should be left to the authorities 

concerned for being decide d as they are the beet judges in the 
~~·v.? ~ 

given circumstances and are aware about the ground -·-w~i~th 

reg a r d to the requirement of the organisation viz-a-viz pos ting 

•••• 9/ 
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or the officers concr::rne Ll . It would therefore, be better for 

the applicant ir he gives a detailed representation to the 

competent authority stating all these racta therein and requesting 

the authoritiee to give him posting in eome nearby station. The 

said representation should be given within a period of 2 ueeke 

from the date of receipt or a copy of thus order and in case 

he gives such a representation, I am sure, the competent 

authority shall apply his mind to all the f acts and then pass a 

reasoned order thereon within a period or 2 months thereafter 

by passing a reasoned order under intimation to the applicant. 

There ie however one aspect which requires little consideration 

by the court. It is an admitted fact that applicant's son is 

in 1 0th class and has to appear in the Board•s Examination. It 
~~~ 

goes without saying that this is a.very crucial in the 
a ~~~ ~L 

career of student, Februa ry 2 004 and the 

~ e xams over by Play 2004. Therefore, I am of the considered view 

not be proper to .~~ the child at this s t age that it would 

from one ~chool to the other as it would not only affect 

hie studies but would also affect . him in the examina tion which 

are . ar ou n d the co r ne r • At th.,9 juncture, it would be r e levant 

to quote the Judgment of Hon'ble Supreme Court in the case of 

DIRECTOR OF SOiOOL EDUCATION MACRAS AND OTHERS VS. O.KARUPPA 

THEVAN AND ANOTHER reported in 1994(28)ATC 99 wherein it has been 

he 1 d a s u n de r : -

Transfer of such employees whose children are studying 

dur ing mid academic session should be avoided unless 

absolute urgency is shown. Transfer was restrained from 

being effected till the end or academic seesion. 

I have quoted this judgme nt keeping in view the fact that 

respondents have themselves stated that applicant belonged to 

SUWP, which is a dying cadre and also keeping in view the fact 

••••• 10/-
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' 

th ft. out of 5 persons who were transfered to North East Region 

3 have already been adjusted by the respondents themselves either 

in Lucknow Region or by giving them some other nearby station. 

""'° Therefore, that itself shows that there was such 
~L 

urgency in transferring tht!tSUWP to the North East 

Region. Therefore, respondBnts are directed not to give effect 

to the impugned order till the end of this mid academic session 

i.e. the end of May 2004 so that his son may be able to take hia 

exams peacefully a rd by that time respondents shall also decide 

the representation to be given by the applicanti, ~·~q ~ 
~.~ 

7. In view of the above discussion, this O.A. is disposed of'f 

in terms of directions as given above. No order as to costs. 

Member (J) 

shukla/-
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