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CENTRAL AOMINISTRAT IVE TRIBUNAL 

ALLAHABA&l 8£ NCH : ALLAHABAD 

ORIGINAL APPLICATION N0.669 Of 
ALLAHABAu TH 15 TH£ \1loAY OF 

• 

20U3 

11\, 
88M'BLE MAJ_GEN. K.~ 5RIV~STAVA 1 M£MBER-A 

• • 

Ajay Pal Singh, 

, 

RESE:RVEO 

,2004 

S/o late "ahabir Singh, 
Rio f-21, Ranjit Nagar, 
Central Exaisa Colony, 

Kanpur Nager. •••••••••••••• Ap plicant 

( By Advocate Sri A.C. Tiuari & Sri A.Srivastava) 

Versus 

1. Union of Indi a , 

thr ouy h Sa cr ~ Cary , 

Ce ntr al Soard or r:x c ise, 

Ministry of Finance , 

New Delhi. 

2. Chief Commissioner of Customs an:i Central Ex cisi 
• 
19~C,Tulsi Ganga Minar, Vidhan Sabha Marg, . ' 
Lucknow. 

3. Commissioner, Customs and Centre l Excise, Kanpur • 
..,. 

Office at Sarvodaya Nager, Kanpur &agar • . 

• 

• •••••••••• Respondents 

( By Advocate Shri P.u. Tripathi) 

ORDER --
In this D.A. filed unde r section 19 of Administrative 

Tribunals Act 1985 , the ap~licant has challenged the transfer 

order dated 9 . o . 2003 passed by r aspo nde nt no.J whi ch was 

approved by raspondant no. 2 bf order dated Ob .06.20u3. The 
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ap~licant has be~n transferred from Kanpur CommissionaratQ 

to Luckno~ Commissionarata and ha~ pra1ed that tha impugned 

transfer ordar dated 9.6.20u3 in raspadt of applicant be 

4uashed. 

2. The facts, in short, are that the applicant was 

initially apµoin~ad as Lower Division Clerk in the year 1932 
, 

and was promoted as Upper Oivision Clerk in the year 1975. 

The applicant was further promoted as Inspector in tne year 

1984 and is presently holding the post of Superintendent 

Group •a• post after promotion on the reco~mandation of 

departmental promotion committee. He i s holdin~ the post 

since 24.09.2002 and is working in the off ice of ~=spondent 

no.3. He is aggrieved witb the impugned transfer or der dated 
- -\ 

09.06.2003 and has filed this O.A. which ha~ bee n contested 

by, the respondent s bt f ilin~ CA. 

3. Haard counsel for tne parties, cons idered the ir 

submissions and perused records as well as the pleadings. 

4. The learned counsel for the ap ..,>licant submitted that 

transfer policy has be en published by respondent no.2 on 

07.05.2002 in pursuance o r l·lhich :Jllideline.s haV-' ~ee n issue d 
• 

on 31.os.2001 (Annexure A-1A) for inter-comariasionate t r ansf ers. 
' 

s. The l e <?r ne d 
a~ 

counsel f or the applicant furth~r s ub mitted 

that ... 
-- I" "I. 

• 
after; '1188 ting with all staff associations the transfer 

r . . t, , 

policy dated 17.02.2003 was formulated and issued on 
' 

18. J2 .2003 in which it has been laid down that transfer should 

be done on request in different com~issionerate Off ices in 
' . I • 

zone and lays down that the tenure at Kanpur should be for nine 
' j ' I ·• ' 

.... 

years. The respondents is sued ~mended guidelines ror transfer 
• 

• 
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·and posting vide office order dated 04.03.2003 (~nnexure A-2) • 

6. The learned counsel for the applicant keeping in view 

the above, submitted that 71 superintendents Yera transferred 

vide establishment order dated 46/03 dated 24.04.2003 in uhich 

the name of the applicant was not tn=r8 • However. the order of 

transfer dated 2~ .o4.20 u3 uaa not given a ffect to ~ and another 

lis t W83 prepared on 08. 05.ZOaJ in respect of 44 superintendents1 

including the ap tJlicant's name. The order dated oa.os.2003 

was prepared in pursuance to the order of Chief Commissioner 

dated os.os.2003. Again a tr a nsfer ~rder was issued on 09.0S.oJf 

amending certain names. The entire excercise~ conducted 

by the respondents in issuing the transfer order, then not 

implementing it, prepare a nother list, modify the same and 

ultimately issue the impugned order shows that the respondent s 

have not carerully applied their mind and have not cared to 

follow the guidelines laid down by them resulting into issue 

or an order dated 24.04.2003 and its non~implementation etc. 

7. We rind substance in the submission of tha learned 

c ounsel Par the applicant and ue observe that in the ma tter of 

transfer Pick and Cnoose policy cannot be adopted by tha -
respondents. ~e are rully aware that ue should not intervene 

in the transfer matters as any intervention by the court crea tes 

administrative ha f. ~les bu t ue would certainly like to Observe 

that if order appeat.· s to be arbitrary uithout adhering to the 

guideline~/principles laid down by the respondents themselve~ 

Such an order cannot sustain in the eyes of law. 

a. It has been submi·tted by the respondenJ:s counsel that ,.. 
the transfer order was required to be issued because there were 

I 

surplus superintendents in Kanpur Commissionerate uhereas 

' 

j 

• 
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there was shortage in lucknoy Com~issionarate. If that be so, 

it would have appeared correct on the part or the respondents , 

if they had issued the orders only to the extent of surplus 

superintendents in Kanpur commiasionerata. Contrary to it 

in the impugned transfer order dated 09.06.20JJ 20 suparintende'1t 

have been transferred fro ~n Kanpur Commissionerate to lucknou 

Commissionerate and 14 superintendents have been transferred 

from Lucknow Commissioner ate to Kanpur Commiasionerate. Ye 

fail. to understand as t> why the respondent s could not issue • 

the transfer orders only to the extent of surplus superintendents 

in Kanpur Commissionarate i.e. six in number. The applicant 

has been working on the promotional post of Superintendent in 
' 

Kanpur Commissiona~ate since 24.09.2002 and the ten.ire or 

posting at Kanpur \-has\-. been decided to be for nine years• 

0 
' the respondents are not abla to justify their actio n_ in -
\ 

tr~nsferring the applicant just after the applicant ' uorked on 
l,.. \,-

the provisional post for less ttuui one year. 

9. IJe also rind substance in the argument or the learned 

counsel for the applicant that as per guidelines laid down by 

tha respondents themselves the junior most should have been 

transferred. The contention of the respondents that in 

administration no hard and faet rule can be imposed and 

department has the right to transfer its employees in the 

exigency of the administration is not acceptable to us in the 

prese nt case. The perusal of guidelines dated 31.05.2002 

(Annexure A-1A) a nd the guidelines dated 04.03.2003 (Annaxure 
' • t· I • '- I 

A-2) l eaves no doubt in our mind that the respondents have 

acted against uhat thay have themselves laid down in regard to 
• • • _, 

the transfer policy. In the present aaae the re spo ndents 

have not disclosed any reason as to why the guidelines could 

not be followed. Rather, it has been give n a complete go-by. 

• 

• 

-



• 

• 

- 5 -

The responde~:~sel has placed reliance on the judgmsnt of 

Hon'ble Supr~me~in t he case of U.O.I. Vs. S.L. Abass reported 

in 19~3 SC 24 44 wherein the Hon'ble apex court has hald that 

guidelines are not mandatory. Houaver, a close scrutiny or the 

judgment uould show that the apex court , uhile propounding 

this lau has cata9orically held, tnat •authorities must keep 

th~ guidelines in mind uhile makin~ transrar•. Similar vieu 

was expressed by the Hon'ble High Court of Allahabad in the 

\v5;se ~~pg:~gda ~~sbAathi)V s . uira ctor o r Educatio n, Al lahab ad and 
~ s. 1996 \3 UPLBEC page 2 064 ,\.>./ r 

and, therarcfre, the contention or the respondents canrot be 

accepted. The learned counsel ror the ap .,licant cited the 

judg·ment and order of this Tribunal pasdBd in O.A. No.1459/03 

in tha case of Ravi Kumar Batra Vs. u.0.1. And Ors. wherein 
: • i 111 , 

the Tribunal allo~ed the O.A. on the ground that the transfer 
--

' order had been issued in comp l e te violation of the gu idelines 

dated 10.12.2002. for convenience sake the order of this . ' , f ' • ' 

Tribunal is reproduced 
~ ~ ?~ G·\.<....· . 

below:-

~ , . 

• 

•The origin of his complaint lies in non-compliance 
of the guidelines. from the transfer order itself it 
i s clear that mant junior persons like o nee at Sl. 
Nos.112,113,116,117,119 etc. ara much junior to the 
applicant who have been retained at Kanpur. The 
r espondents have thus, do not appear to follow the 
gu idaline 3 and if criteria of juniorit/ uas followed, 
tha ap~licant's name woulu not fall under the officials, 
who have been transferred from Lucknow Zona to Maerut 
Zone in the list of 191 Senior · Tax Assistants. 

POV'Ql_a. I am very much conscious or the decision of the 
Apex dourt ·about tha role of t the Tribunal in so far as 
t~e case of transfers are concerned. Tha apex court 
has in a cata na of decisions have clearly laid down 
tha t transfer is an incident of service and courts and 
Tribunals should not interrer a in the matters relacing 
•o "transfer. They have st a ted tnat the transfer order 
would re ... uire interr arence only in case or transfer i s 
violative or some statutory rule of malafide.• 

The facts or the case or Ravi Kumar Batra (Supra) and the pre­

sent a.A. are similar and I am in respectful! agreement with 

the same. Tha ·ratio laid down in the above c ase shall be 

• 
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8 pplicable in this case also. 

10. During the course of the arguments the applicant 

submitte d that the order has bee n issued during the m~d-academic 

session. The app licant has s chool going s ons and daughter and 

in case the applicant l e aves from his pr esent location it is 
~ Q. "-L t.. 

bound to ad ver sly 4ffect tha car eer of hi s children. We find 
" 

s ubstanc t! i n tha co ntdnt ion or the applicant. 

11. For tha reasons stated above, I am uf the view that 

the r aspondants while passing t he impugnea order dat ed 06.0o.20J3 

d id not make ant effort to co mp l y with the guidelines on the 

subj ect a nd the transf~r order date d 06.06.2003 is in clear 

violation of the guideli nes l a id down by the respondent s 

themse lvea. 

12. In the fact s and circumstance s, the O.A. i s allowed. 

The impug ne d order dat e d 03.06 .2uJ 3 i s Quashe d in respect of 

applicant transferring him f r om Kanpur Commiss ioner ate to 

Lu ck now Commissioner ate . 

13 . There shall be no orde r as to costs. I 

Member-A 

I Nae lam/ 

--
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