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Ajay Pal Singh,
S/o Late Mahabir Singh, i
R/o F-21, Ranjit Nagar,
Central Exgise Boluny;
Kanpur Nagar. Gvaeeeesnsess shppliceant e

( By Advocate Sri A.C. Tiwari & Sri A,Srivastava)

Versus

1. Union of India,
through Sscretary,
Central Board of Excise,
Ministry of Finance,

New Dﬂlhii
P4 IChiafICummiasinnar of Customs amd Central Excisg
~ 19sC,Tulsi Ganga Minar, Vidhan Sabha Marg,
Lucknow, | T R |
- |
s 'Cammiaaianar, Customs and Centra 1 Excise, Kanpur.

Office at Séfuudaya Nagar, Kanﬁur §agar.,

-.'...-...iﬂﬂspﬂﬂdants %

({ By Advocate Shri P,D. Tripathi)
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In this D.A. fPiled under section 19 of Administrative
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Tribunals Act 1385, the applicant hes challenged the transfer
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order dated 9.0.2003 passed by respondent no.,3 which was

approved by respondsnt no.,Z2 by order dated Uo,.uU6,20J3, The
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applicant has been transferred Prom Kanpur Commissionerate
to Lucknow Commission2rate and has prayed that thsa impugned
transfer order dated 3.6.2003 in regpect of applicant be

4Juashed,

2e ' The facts, in short, are that the applicant was

initially appointed as Lower Oiuialan Clerk in the yaar 1932
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and was promoted as Upper 01u151nn Elerk in the yaar 1975.

The applicant was further promoted es Inspector in the year

1984 and is presently holding the post of Superintendent

Group 'B' post after promotion on the recommendation of

departmental promotion committee, He is holding the post
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since 24,09,2002 and is working in the office of respondant
no.3., He is aggrieved with the impugned transfer order datag;‘m’
09,06,2003 and has Piled this 0.A. which has bean contested \

by the respondents by filing CA.

e Heard counsel for tne parties, considerad their

submissions and perused records as well as the pleadings,

4., The learnsd counsel for the applicant submitted that
transfer policy has been published by respondent no.2 on !

07,05,2002 in pursuance of which guidelinesz hav= heen issued
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on 31,05.2001 (Annexure A=-1A) for inter~commiggionaate transfers,
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B The learned counsel for the applicant Purther submitted
hf

thlt after/uaating with all staff asanciatlnns the tranafar
oo

== " policy datad 1?.02.2003 uas furmulatad and iasuad on
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18.,U2,2003 in uhich 1t has bean laid douwn that tranafar should

be dnna on request in diffarant cnmmiaaiunerata Officaa in
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zone and lays duun that the tanura at Kanpur ahnuld be fnr nine
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yegars, [he raapnndanta issued gmended guidalinaa fnr brans?ar

by




*and posting vide office order dated 04.03,2003 (Annexure A=2).

B The learned counsel for the applicant keeping in view
‘the above, submitted that 71 superintendents yers transferred
vide establishment order dated 46/03 dated 24,04,2003 in which
the name of the applicant was not thepg. However, the order of
transfer dated 24,04,20U3 was not given effect to. and anothar Eu
list was prepared on 08,05,20U3 in respect of 44 auparintandentsﬁ:
including the applicant's name, Tha order dated 08,05.2003
Wwa8s prepared in pursuance to the order of Chief Commissioner

dated U5,05,2003, Agein s transfer order was issued on 09,05,03
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amending certain namegs, The entire excercise dﬁ'cunductad

by the respondents in issuing the transfer order, then not

R

implementing it, prepare another list, modiPy the same and g
ultimately issue the impugned order shous that the respundants'\
have nut carefully applied their mind and have not cared to

follow the guidelines laid down by them resulting into issue ‘

of an order dated 24.04,2003 and its nonrimplementation etc,

Te Je Pind substance in the submission of the learned o

counsel for the applicant and we observe that in the matter of
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transfer Pick and Choose policy cannot be adopted by ths
respondents, We are fully sware that we should not intervene

in the transfer matters as any intervention by the court creatgg

¥

administrative hasglés but we would certeinly like to obsarve
that if order appears to be arbitrary without adhering to ths

guidelines/principles laid down by the respondents themselves,
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Such an order cannot sustain in the syes of lau,.
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8. It has been submitted by the respondents counsel that
the transfer order was required to be issued because there were

surplus superintendents in Kanpur Commissionerate uhereas
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ere was shortage in Lucknou Commissionerate, If that be 30,
it would have appeared correct on the part of the ra;pandanta
if they had issued the orders only to the extent of surplus
superintendents in Kanpur commissioneratae, Contrary to it

in the impugned transfer order dated 03,06,2003 20 aupn:intenquF
have bean transferred from Kenpur Commissionerate to Lucknow
Commisgsionerate and 14 superintendents have been transferred

From Lucknow Commigssionerate to Kanpur Commigsionerate. ue i
fail to understand gg  why the respondents could not igssue L
the transfer orders only to the extent of surplus supsrintendents
in Kanpur Commissionerate i.e. six in number, The applicant
has b@en working on the prumotianal post of Superintendent in

Kanpur Comai.ssianlr;ate since 24 09,2002 and the temure of
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( posting at Kanpur Lhash" been decided to be for nine yearas,
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(i the respondents are not abla to justify their actiunrln

\ transfarring the applicant just after the applicant ‘worked on
| ] L" i,—- "

the provisional post for less than one year,
9e We also find substance in the arqument of the learned

counsel for the applicant that as per guidalines laid down by

the respondents themselves the junior most should have been
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transferreds The contention of the respondents that in

administration no hard and fagt rule can be imposed and

e

K e

department has the right to transfer its ampluyaa;_in the
exigency of the administration is not acceptable tﬁ us in the
pfaaent case, The perusal of guidelines dated 31.05,2002
(Annexure A-1A) and the QUldallnB:,P,t?E 04,03,2003 (Annexure

A-2) leaves no doubt in our mind that the respondents have

acted ngaxnat uhat they have themaeluna laxd dnun in regard tn
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the transfer policy, In the present gase the respondents
have not disclosaed any reason as to why the guidelines could

not be followede Rather, it has been given a complete go-by.
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The rnapnndacfgwigﬁﬂgel has placed reliance on the judgment of

Hon'ble Supreme,in the case of U.0.I. Vs, S.L. Abass reported
in 1833 SC 2444 wherein the Hon'ble apex court has hald that
guidelines are not mandatory. Howaver, a clasa‘acrutiny of the
judgment would show that the apex court , while propounding
this law has categorically held, that "authorities must keep E
Lhe guidelines in mind while making transfer®™, Similar view

was expressed by the Hon'ble High Court of Allahabad in the Q

case of Deepa yigspigtha. Vs, director of Education, Allahabad and
\“’Ors. reported !h %’35 lgl ?JPLBEC page 2064 ,B‘-/d v

" and, theraf&ia, the contention of the respondents cannot be
accepteds The learned counsel for the applicant cited the
judgment and order of this Tribunal passed in 0O.A. No.14539/03

in the case of Ravi Kumar Batra VUs. U.0.1I. And Ors., wherein

the Tribunal allowed the 0.A. on the ground that the transfer
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order had been issued in complete violation of the guidelines

P ;

dated 10,12.,2002, For convenience gsake the order of this
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Tribunal is reproduced belou:~

"'ng Vbt b

"The origin of his complaint lies in non-compliance
of the guidelines, From the transfer order itself it
is clear that many junior persons like once at 51,
Nos.112,113,116,117,119 etc. are much junior to the
applicant who have been retained at Kanpur, The
r2gpondents have thus, do not appear to follow the
guidelines and if criteria of juniority was followed, |
the applicant's name would not fall under the ufficials,ﬁa
who have been transferred from Lucknow Zone to Mserut H
Zone 'in the list of 131 Senior Tax Agssistants, i

ke

‘mNﬂLB. I am very much conscious of the decision of the
Apex court 'about the role of ‘the Tribunal in so far as
the case of transfersrare concernegd. The apex court
has in a catena of decisions have clearly laid down
that transfer is an incident of gervice and courts and
Tribunals should not interfere 1n the matters relating
go transfer, They have stated that the transfer order
would require interference only in case of transfer is
violative of some statutory rule of malafide."
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The facts of the case of Ravi Kumar Batra {(Supra) and the pre-

the same, The ratio laid doun in the above case shall be

N

sent O.AR. are similar and I am in regpectfull agreement with ‘
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applicable in this case also,

10, During the course of the arquments the applicant
submitted that the order has been issued during tha'nid-acadamic
session, The applicant has school going sons and daughter and
in case the applicant leaves fraom his present location it is
bound tJﬁaduerﬁ};ihffac:’tha carear of his children. We find
substance in the contention of the applicant,

!
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11. For the reasons stated above, I am of the view that

the respondents while passing the impugned order dated 06.06.200;
did not make any effort to comply with the guidelines on the
subject and the transfer order dated 06.06.,2003 is in clear

violation of the guidelines laid down by the respondents

themselves,

12, In the facts and circumstances, the 0.A. is allowed.
The impugned order dated 03,06,2U0J3 is Quashed in respect of

applicant transferring him from Kanpur Commigsionarate to

Lucknow Commissionerate,

13, There shall be no order as to costs.
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