CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH 3 ALIAHABAD.

Original Application Ne,662 ef 2003,

Allahabad _this the 23l day _of _'Q\gogi.

Wueram:

Hen'sle Mr. Justice S.R. Singh, Vice-Chairman,
Hen'kle M, D.R. Tiweri, Nember=-A.

Lav Kush Kumar

son ®f late Sri Rajendra Prasad,
59, Old Sehbatia Bagh,
Allahabad.

---p'-ﬁppliCint.

(By Advecates : Sri Sudhir Agarwal/
Sri S.K. Mishra)

Versus.
1. Union of India threugh its Secretary,
Persennel and Training, New Delhi.
2e Staff Selectien Cemmission
threugh its Directer 8-A-B, Beli Reoad,
Allahabad.

---.-c.ﬁﬂspﬁndents.

(By Advecate : Sri R Sharma)

L. RD BR.
(By l’bn"blﬂ‘ fl?.". DtR- Tiwari, A-fﬂ)
By this O.A.,, filed under sectien 19 of the

A.T. Act, 1985, the applicant has prayed fer the

fo llowing relief (s)i=

i)

(ii)

a writ of certierari, eorder eor directien in
the nature of certierari be issued calling
for the recerds of the case and quashing the
erder of cancelling cendidature eof the
petitioner from appearing in the interview

scheduled fer 19.12,96 for the post eof Inspecter,;

Central Excise/Inceme- tax etc. 1995 on the
basis of the letter dated 5.12.96 and erder
communicated threugh telegram dated 13.12.96
(Annexure No.3 and 4 te the writ petitien);

a writ of mandamus, order or directien in the
nature of mandamus be issued directing the
respondents net to give effect te the aforesaid
impugned letter dated 5.12.96 and order
communicated vide telegram dated 13.12.96 and

further restrain the respondents frem interfering'

in any manner with the petitioner's appearing
for interview on 19.12.96 for the post of

Inspecter;
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(iii) such ether and £Unthen writ, erder er direc me
be issued as the petitiener be found an tlec
in law in the facts and circumstances of the
case."

25 The facts of the case, in brief, are that the
applicant, in pursuance of advertisement published in
Employment News of June 1995, applied for Inspecters of
Central Excise, Inceme Tax etc. Examination, 1995 (herein-
after called "T.C.E. Examinatien, 1995). He was alletted
Roll Ne.2673446 and issued the Admit Card far examinatien
centre at Varanasi (Annexure Ne.l). He succeeded in written
examinatien and received letter dated 27.11.96 frem Staff
Selection Cemmissien, Allahabad fer being interviewed on
19.12.1996 (Annexure Ne.2). The applicant had infemed the
Commission vide his application dated 27.10,1995 that due

to inadvertent mistake, he had filled up fom frem Kanpur
centre and he requested that the fomm for Kanpur centre be |
treated as cancelled or be returned te him. (BA-1 ef
Supplementary Hejoeinder Affidavit).

3. Meanwhile, by a memerandum dated 5.12.96, the _Sft:.'aff
Selection Cemmissien (in shert $.5.C.) infemmed the applicant’
that his candidature fer I.C.E. Exam'95 is purely prwisional
and is subject te the decision of Commissien (Annexure Ne.3).
The memerandum was fellewed by a telegram dated 13.12.96 by |
which the applicant was infemmed that his candidature fer
I.C.E. Exam 1995 has been cancelled as he has vielated the
Regulation & Para 20 (Nete 3) ef the Netice of S.S.C.,
Allahakad (Annexure-4).

4. Aggrieved by the cancellatien eof his candidature,
the applicant meved the Hen'ble Hiah Court, Allahabad and
filed a writ petitien Ne.40843 eof 1996. Hen'ble High Ceurt
vide their erder dated 18.12.96 directed that the petitioner |
shall be permitted to appear in the interview provisienally
scheduled te be held en 19.12.96 fer recruitment ef

Inspectors of Central Excide & Inceme-Tax, 1995. Hewever,
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the candidature of applicant was previsienal and subject te }
the applicant was interviewed. Further, the Hen'hle High
Ceurt, vide their erder dated 6.9.2002, quashed the impugned
orders dated 5.12.96 and 13.12.96 by which applicant's
candidature has been cancelled and the petition was allewed.

S. The S.S.C. filed a Special Appeal No.lOl9/2002
against the aferesgid directiens of High Ceurt. The Divisien
Bench presided ever by the Hon'ble Chief Justice vide their
erder dated 20.9.2002 p-artially stayed the operatien of
erder dated 6.9.2002 passed earlier by learned Single Judge.
Since the Divisien Bench did net stay the declaration ef the
result of the petitiener, the Commission declared the result
and the petitioner vide memeo Ne.3.10.2002 was infomed of
his result in which he was declared qualified fer the pest

of Inspecter of Central Excise. However, it was made clear

to the petitioner vide aferesaid memo that his candidature
in respect of said examination is purely provisienal and
aferesaid declaration of result is witheut prejudice to the
rights and cententions of the Cemmissien in its Special
Appeal No.1l0l9/02 pending in the High Court and subject te
the outceme of the Special Appeal.

6. Further, in centinuatioen of its earlier erder dated
20.9.2002 and taking up the issue of maintainability, the
Division Bench vide their erder dated 8.5.2003, set aside
the said erder eof learned Single Judge and transmitted the
record of the writ petition to the Hon'ble Tribunal with the
direction to decide the petitien at an early date preferably
within three menths by treating it as having been filed
under section 19 of A.T. Act, 1985,

7. This is how it has come te this Tribunal. The
applicant has taken a variefy of grounds mentioned in sub-
paras I to X of para 21 of the writ petitien which has since
been converted inte O.A. No.$62/03. Hewever, the learned
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the result ef the petition by the High Ceurt and accerdingly




counsel fer the applicant has raised certain crucial peints |-
during the course of argument and we shall be dealing witl l
them in the latter part eof this erder.

8. The respondents, en the other hand, have pppeosed
the cententiens of the appiicant by filing counter agffidavit
aleng with mere than twe supplementary counter affidavits.

They have argued in their pleadings that the applicant

applied for I.C.E. Exam, 1995 frem twe centres viz. Kanpur

and Varanasi. In respect of Kanpur centre he was allotted

Roll No.2580029 and in respect ef Varanasi centre he was
allotted Roll No.2673446. The applicant appeared frem

Varanasi centre.On the basis of his perfemance in the

written ex-aminatien, he was declared qualified fer appaaring1
in the personalty test. They have argqued that as per scheme

of examination, any candidate, whe has submitted more than

ene application, shall be disqualified from the said exami-
nation and accordingly the candidature of the applicant was
cancelled before the interview. Vide para l4 of the counten =
affidavit they have extracted certain portioen of the sc;éma

of examination. They have yuoted clause 1O which, interalia, |,
consists of single application, how teo apply and declaratien
clause etc. They have strenuously argued that applicant

being a graduate is supposed to know the centents ef the

notice of examinatien and the vielatien ef the declaratien

made by the candidate is bound to lead to cancellation of |
his cgndidature. The respondents have alse questioned as te
why he did cheose Kanpur and Varanasi as his centre of

examination, when he is resident of Allahabad and Allahabad

was alse one of the centres of the said examinatien. This

act of the applicant cannot be said te be a bonafide mistake.

9. We have heard rival contentioens of the parties and

perused the pleadings and documents on receord.

10. During the course of the arguments, Sri Sudhir

Agarwal, learnmed counsel, appearing the applicant relied on
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the follewing judgnents :-

i) AIR 1999 SC 2326 Commissioner of Police Delhi
Vs Dhawal Singh.

ii) O.A. Ne.455 ef 1997 (CAT Alld) Sanjay Kumar Vs.
Unien ef India & ethers '.

Sri Rajiv Shamma, learned counsel appearing on behalf of the
respondents cited the following judgments in suppert ef his
contention :

i) C.W.P.No.5497/97 - Heshiyar Singh Vs. U.O.I. &
others decided by High Court of Delhi en Nev.9,99§

ii) O.A. No.1682/96 (P.B.) Mahendra Singh & others
VS- U.0.1I. & 'th9r5¢

iii) O.A. No.2419/98 (P.B.) Anil Kumar Sinha Vs. U.O.I.
& others.

iv) O.A. No. 363/97 (CAT Alld) Ajit Kumar Singh Vs.
U.0.1.& others.
ke The crucial question which falls fer censideratien
is whether the respondents are justified in denying the
appointment to the applicant particularly when, as per the v
order of High Court, he has been declared successful aft’é?ﬁl

the completion of the examination process.

12, Learned counsel for the applicant has laid emphasis
on the f;act that the applicant promptly infomed the S.5.C.
that by advertent mistake he has applied from Kanpur Centre
and his application for that centre may be treated as cance-
lled. His intimation dated 27.10.95, much befere the date
of examination on 3.12.95, is just in time giving sufficient

time to respondents to take action. To suppert his cententier
the counsel relied on the judgment of the Apex Ceurt in the
case of Commissioner of Police, Delhi Supra wherein the
question of suppression of material fact of pendency of
criminal case against the candidate was invelved. In that
case, the candidate intimated te the competent autherity
after filling up the form. The candidate conveyed that
infomstion which was not taken note by the competent
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authority. The Apex Gourt held that the infomation was | _
conveyed veoluntarily and was sufficient te cure the ﬁﬁ?ﬁﬁ?lh.rf.
in the fom. Hence the cancellation of candidature im v 4
without application of mind. In the present case also, the |
applicant had at his own conveyed gbout the application feor }
Kanpur centre making specific request for cancellation. The !
respondents took no action on his letter. They just kept
quite during the entire proceedingsbefore the Hen'hble High
Court. They filed a supplementery counter affidavit when
the case was being heard on 8.4.2004 which has been rejected.
However, despite the rejection, the court observed thatiﬁ:
would be taken into acceunt. Accordingly, we have perused
the affidavit which says that the said application has not
been received in the Commission. This statement cannot be
accepted as the copy of the application has been stamped in
token of receipt by the Commission. A bold statement of
non-receipt is not justified. Efforts should have been made
to trace the same for taking action. In view of this, we ’
find that the mistake by the applicant is bonafide without ||
any taint of malafide. On this count alone, the C.A.

succeeds.

13, The counsel for the applicant, next, argues that
the telegram dated 13.12.95 mentions the reason for cancella-
tion of candidature of the applicant. It says that it
violates the Regulation of Para 20 (Nete 3) of the notice

of examination. It would be relevant to quote that para :i-

yrgdT ST $FM 9% BT ¥THET TF LI9AT gTHER ATT
ST ATANT ¥ JOFHEA W G ITYT GrET EUSTENG |

ATETEY & T T

His contentien is that the respondents in the counter
atfidavit have pressed intec service clause 10 of the Scheme

of examination. He has further submitted that whatever

defect was there, has been ceuped by the applicant's

"
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application requesting the Commission to cancel his appli~

the counsel fer applicant for different reaséns. The Apex
Court in the case of Mohinder Singh Gill Vs. Chief Election
Commissioner, AIR 1978 SC 851 has held that the reasons for
taking action should be clearly stated in the order and can
not be supplemented by filing affidavits.

14, The counsel for applicant has vehementally argued
that the applicant received only one admit card bearing Hell
No.267446 for Varanasi centre. He has specifically denied
having received another aduit cerd in rejoinder affidavit
(vide para 6) filed in the High Court as well as the rejoinde
affidavit filed in this Tr:lbunai. The respondents hzve
filed supplementary affidavit and have not controverted the
fact. They could hasve at least, filed a copy of the admit
card issued for the Kenpur centre. Be that as it may, the
fact remains that he appeared at examination at Varanasi

centre.

i

15 The counsel for respondents have cited the judgments
of Delhi High Court, Frincipal Bench and ef this Bench of
the Tribunal. wWe have gone through th@se casesvery care-~
fully and the facts in all those ceses are different frem
the facts of the case in hand. In none of the cases, the
applicants have infemed the Commission about the bonafide
mistake. In this case, the prompt action taken by the
applicant fer cancellation of application is vital and hence
the cases cited by the counsel for respondents are distin-
guished on facts. It may be pertinent to mention here that
during the pencency of the C.A., as per the direction of the
High Court, the final result has been declared and the
applicant has come out successful (para 10 of C.A.). It
will be very harsh te cancel his cszndidature on the technical
ground, more so when the prompt action has beentaken by the

applicant to cure the defect, if any. We get support from
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for our view from the order of this Tribunal in the case of
Sanjay Kumar (Supra). In view of this and the reasens
mentioned earlier, the O.A. is liable to succeed. :

lé. Acceordingly, the O.A. succeeds on merit and 5!3 \
allowed. The respondents are directed to take further

necessary action for appointment ef the applicant within a
period of two months from the date of receipt of a copy eof
this erder.

No order as to costs.
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A, V.C.



