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Kenpur.
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(By Advocete Shri R. Irivedi )

. sees vseseRespondents

( By &dvocete Shri S.C.Mishre )
Shri Ss Chaturvedi
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HON'BLE MAJ GEN. K.K. SRIVESTAVA MEVBEB-8 _

In thies 0.4. filed under section 19 of Administrative

Tribunsls Act 1985, the epplicent hes preyed for guashing

the impugned transfer orders dated 10 +0 26 00 3,092,004, 2003
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and 03,05,2003 (Annexure A~2,3 & 4) respectivsly,

Ze The facts, in short, are that the applicant uas
appointed as Postal Asgistant on 27.12.19%1 in thes establish-
ment of respondent no.,3 i.e., Head Post Office, Kanpur. The
applicant by impugnad order dated 10.,02,2003 was transferred
to Kaimganj Fatehgarh Division, The applicant met the
authorities concerned and requested for cancellation of the
same, 0On 09,04,2003 the order dated 10,02,2003 was modif ied by
respondent no,2 by which the applicant was transferred from
Kanpur Head Post Office to Kanpur City Division, The order of
09,04,2003 was again modified by order dated 03,05,2003 and
the applicant was transferred from Kanpur Head Post @ffice to
Kanpur Cantt Head Post Office. The applicanéﬁlé/on medical
leave since February 2003 and when on becoming fit he reported
for duty, he was not allowed to join, As per applicant he has
not been relieved till :date. Aggrieved by the action of the
respondents the applicant has filed this 0.A. which has been

contested by the respondents by filing CA.

<= Shri R, Trivedi, learned counsel for the applicant
submitted that Group 'C*® and Group ‘D’ employees canmot be
trangferred from one unit to another except on théir raquest.
Vide offica memorandum dated 23.,08,1990 (Annexure A-5) issued
by 0.G. Posts addressad to all P.M.G's etc, the transfer
liability clause has been deleted from the appointment offer

in respect of Group °'C® and Group 'D° staff,

4, The learned counsel for the applicant further submittac
that as held by Admedabad Bench of this Tribunal in its
judgment dated 21,12,1995 in the case of B.N. Parmar Vs,

U.B.I. and Ors, passed in 0.A. N0,250/94 and connected

L




O.ﬁs (Annexure A-6) the spplicent 5,14 not be transferred
to snother division ss the seniority end promotion prospects.
ere ndversely affectedeBesides he has been transf 5

fno reasons have been givenﬁc.erred merely.
on administretive grounds,‘/The impugned orders of the

respondents are bad in lew and are l1ishle to he quashed.

&8¢ The learned counsel for the applicant slso submitted
thet pere 8 of the instructlons relating to recruitment of
Time Scele Clerkshiaiékéown thet once appointed in 2 unit
the person will not be eligible for trensfer to any other
unit. He mey be trensferred only when his turn for promotion
on circle basis comes. The leerned counsel argued that in

view of the extant rule position the impugned trensfer:orders

ere liehle to be queshed.

6. Opposing the cleim of the applicent the learned
counsel for the respondents submitted that the epplicant has
not chgllenged the order dated 05.02.2003 issued by respondent
no.2 in persusnce of which the impugned order deted 10.02.,03

hes heen passed by respondent no.3.

7 The lesrned counsel for the respondents further
submitted thet the seniority of the epplicent ' is not going
to he affected as his promotion under TBOP/BCR will not be
affected beceuse for promotion under TBOP/BCR the initisl

dete of sppointment is teken into sccount.

8. The lesrned counsel for the respondents argued thet
the depertment hes powers to trensfer ite employees and
transfer is en incidence of service, There is no violetion

of stetutory rules end the epplicent inspite of exhausting
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the depertmentel remedies aveileble to him, has approached
thie Tribunsl, therefore, this O.4. 1is not meintzinabl e under

section 19(4) of &dministretive Tribunals Act 1985,

9, The learned counsel for the respondents 2lso submitted
thet the transfeﬁ of the gpplicent does not involve any

the tranafer is
change of stetion and /to & plece which 1s just sbout 5Kms
from the present duty plece, therefore, the grievance of the

applicent is not susteinsble.

10, The lesrned counsel for the respondents placing
relisnce on the judgment of This Tribunal deted 15.11.2002
pessed in 0.4. No.892/02 submitted that the scope of Iribunel
to interfere in the metter of transfer is very limited es
Hon'ble Supreme Court hes repestedly held that the Iribunel
should not interfere in dey todey funetioning of the
ddministretion. He has also pleced relisnce on the judgment
of Hon'ble #11shabed High Court in the case of Saro] Mahanta
w38 Ors M hand\»-
Ve, U.0,.1./2003 (52) ALR 92psubmitted that an employee holding
o trensfer=able post cannot cleim eny vested right to work
on 2 particulsr place. e Government instructions on traﬁsfe
ere mere guldelines without any stetutory forces Ihe court
cannot interfere in the order of trensfer. The learned counse
for the respondents hes elso cited nurber of cases in which
1t hee been decided by superior: courts thet the court should
not normelly interfere in the metter of trensfers even

though they might heve been pessed not in conson&nce with the

guidelines.

BN We heve heerd counsel for the perties, considered

their submissions end perused recordse
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12, The mein ground for challenging the transfer order of
the applicent is that he cannot be treansferred to other unit
as the seme is dehors rules, We find substance in this
submission of the spplicent. Admittedly the applicent wes
i1nitielly appointed as Postel Assistent in Heed Post Office
Kenpur under respondent no.3 which is en independe.nt unit
having its own esteblishment., Therefore, the applicant could
not be trensferred to Fatehgarh Division. The respondents
heve not bheen sghle to justify thelr sction of transferring
the epplicent from Kenpur Post Office to & different division
{1.e. Fetehgerh Division. 4 Group 'C’ or Group 'D! employee
cen be trensferred from one unit to enother unit under rule
38 of Postel Menuel VOL IV which deels with the request
transfers/mutusl trensfers. In the instent cese, there hes
been no such requests Terefore, in pur opinion, the
trensfer of the epplicent from Kenpur Head Post Office to
Fetehgerh Division is not susteinable. The order of transfer
of #ie applicent from Kenpur Head Post Office to Fatéigarh
Division has been modified by stbseqtent orders deted 09.04.03
ond 09.05.203. It hes not been denied in the CA by the
respondents that the Kanpur Postel City Division under which
Kenpur Centt Head Post Office functlons is & peperete - ‘
divieion. Therefore, certeinly the trensfer of the appl icent
from Kenpur Head Post Office to Kenpur City Divicion is an
interdivisional trensfer which is not permissible under the
rules, In the seme postel manuel the provision is given for
interdivisional trensfer under Rule 37, The following hes
been held by #hmedsbed Bench of this Tribunel in its judgment
deted 21.12.1995 in the cese of B.M. Permer and Ors. Vs.
U.0.I. ond Ors in O.4. N0.250/94 and connected Ols.:-

"There is considereble merit in the contention of the
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epplicants thet Rule 37 is no more in operation. 4t

1e seme time, it is also true thet no formesl action
has heen taken to delete Rule 37 frorm the Manual. The
counsel for the respondents #lsc hes not been able to
show eny follow-up ection teken by the Department to
emend the Manusl subsequent to the letter referred to
ehove. It is gquite understendehle thet the depertment
hae not chosen to formelly delete Rule 37 as yet, since
it might be necessery to resort to Rule 37, in cases of
emergency ac temporary shifting of steff for a purely
1imited period, might becore necessary. The need for
such 2 power to meet such & contingency in the public
interest cen be understood. But, st the same time it
ic 2leo cleer in view of the decision referred to by
the Depertment in DG,Posts, Letter No,20-21/90-SFB-I,
deted 23.08.1990, thet such e trensfer under Rule 37
cennot be resorted to e#s 2 long-term me@sure.

In view of the ressoning shove, it has to be held
thet Rule 37 ies no more in dperetion when the depertrent
hed decided to delete trensfer liehility clause from
appointment letter.

In the specific cases mentioned shove, though
edministroative teessons heve been cited as the cause
for transfer, it is elso significent to note thet in
esch one of the ceses, some kind of administrative
irregularity hes 2leo been indicated. The proposition
thet anin{gtretive reasons mey be celled for transfer
before any formal penal ection for any irregularity
noticed cannot be in dispute., But, in such ceses, the
transfer should have been within their own cadre and
within the 1imits such ss division prescribed for such
s cedre co thet the seniority and promotion prospects
are not adversely affected merely because of transferon Ol
in sdministrative reasons. The Department has taken
agconﬁcious decision in this regard es per the letter of
1990,

13. Though we find substance in the contention of the
respondent's counsel thet an employee holding e transfersble
post cannot claim any vested right to work on & particuler
plecey 88 held by Hon'hle Allshehed High Court in the cese

of Seroj Mishanta (Supre)syet we would like to observe that the
came would not he eppliceble in this cese, Had the orders
heen for the seme unit, the epplicant h#d no case but in

the present cese, the controversy is regerding interdivisional

transefers The law laid down by the superior: courts as cited

by the respondents shall not be applicable in the present

¥

controversye.
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14. » In the fects end clrcumstences and our aforeseid
discussions, the impugned tfansferforders ere bad in lew &nd -
are not susteineble. The O.4. is allowed.s The impugned orders
doted 10.02.2003, 09404.2003 and 09.05,2003 are quashed. We
also quash the orders dated 29,01.2003 passed by P.M.G. Kanpdr
end order deted 05.02.2003 pessed by Suptd. Post Office
Fetehgerh in modificetion of which the impugned orders were -
$ssued snd are being gquashed by this order. The respondents
are directed to ellow the epplicent to work in Kenpur Head
Post Office which is the perent unit of the appliéant es
Poétal fecistent, Thie Tribunal by order deted 06.06,2003
steyed ﬁxe-operation of the impugned orders deted 10.02,2003,
09.,04,2003 #nd 08.05.2003. Inspite of the'fact that the
impugned orders were steyed,'ﬁme respondents did not allow

the spplicent to join on-his post. In the interest of juétice
we direct the respbndents thet the applicant shall be deered
to be in service wee.f. 06,06,2003 and shall be entitled for
full salafy for the period from 06,06,2003.

15. There shall be no order as to costs,

Yoor §>/ <
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