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CENTRAL AtMINISTAATIVE TRIBUNAL 
ALlAHAMD BENCH 

ALIA fl>. BAD 

OPEN 'COOkl' 

Original APptioation No. 640 of 2003 -

Allahabad this the 12th day of 

Hon• ble Mr .a Meera Chhibber. Member ( J) 

Smc.Sobha tfishra W/o Late Shrl Anil Ku.mar Mishra. 

R/o Village & Post-Faridpur Sulem. District Kauahambi. 

By Advoo& te Shri A .K. Mishra 
or.a.N. Tripath1 

Versus 

Applicant 

1. Union of India through 1 ts Secretary. Ministry 

of Defence. New Delhi. 

2. The Principal. Central Defence Accoant(Pensions) 

A<\lababad. 

3. Deputy Controller of Defence Account(Administration) 

In the Office of Principal c.o.A.(P). Allahabad. 

Res i,x>ndenta 
!!I Advocate Sbri P.O. Tr1path1 

0 R D E R --------
By t.his o .A. applicant has soug ht quashing 

of the order dated 21.oa.2002(annexure-2) and further 

direction to the resfX)ndents to give compassionate 

appointment to the applicant w.e.£. 29.05.2000 in 

accordance with law. 

It ts sub'nitted by the applicant that her 

husband Late Shri A.K. Mishra died on 15~04.2000 while 

working on the post of Senior Auditor. therefore. she 
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gave application seeking compassionate appointment on 

29.os.2000. same was. however. rejected by the impugned 

order dat1:d 21.oa.2002 only on the ground that there is 

no vacancy • 

3. It is sut:m1 tted by the applicant that as per 

rules her case should have been considered three times 

by the Board of Officers but her case was considered 

only one time. therefore. final rejection order is not 
) 

in consonance with res p:>ndents own scheme. It is aub-

mi tted by the applicant that according to her informa. tion 

there are several posts available fbr Cl.ass III appoint­

ments meant for compassionate appointment but respondents 

have closed their rooms to consider compassionate appoint­

ment. Therefore. this is a fit case for granting relief. 

as claimed by the applicant . 

4. The restx>ndents on the other 
.4~~ 

hand opposed this 
#--

o .A. They have subnitted that Hon' bl.e supreme o:>urt has 

held that Courts cannot give direction to appoint any 

person tilereas applicant has sought the relief to dtrect 

the resp:>ndents to apfX)int her on compassionate ground. 

A person only has right of consideration and her case has 

already been a:>nsidered by the Board of Officers and since 

there is no vacancy. her case has rightly been rejected. 

They have further explained that compassionate appointment 

can be made only upto 5% of the vacancy falling under 

direct recruitment quota in Group 'C' or •o• p:>st. There-

fore, while ma.king recommendations. Board of Officers keep 

in mind the availability of the vacancy am recommend only 

such of the case which are really deserving t.hat too if 

vacancy for compassionate appointment is available within 

a year. as is required by the ins t ruct ions and since there 
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•a no vaaancy available. bar case ws finally rejeated 

keeping in view the .rudg-nta given by the Hon• ble Supr••• 

oeurt in the aaae of 'Himanah~Road Tranap;>rt Oorpc?r&tio! 

va. Dinesh Kumar reported 1n J.T. 1996(5) s.c. 319 and 
¢ 

Hindustan Aex-9n&Utica Liralted vs. smt. A. Radhila Thiro­

mulai J.T. 1996(9) s.c. 197'• They have relied on Office 
--------------------------

Mem:>randum dated 09.l0.1998(annexure c.A.-2) and 03.12.1999 

(annexare c.A.-3). Since her aaae •• considered by the 

Board of officers on 10 .01.2002 and the same 1AS more than 

one year old as on Jl.12 .2002. same ties rejected by speak­

ing order keeping in view the various instructions iuued 

by the department from time to tiJE. They have further 

explained that applicant was informed about the vacancy 

position vide letter dated 01.02.2001,anaexlire c.A.•S). 

20.o~.2001(annexure C.A.-6) and finally by letter dated 

21.os.2002Cannexure A-2). They have also relied on the 

Judgment given by the Principal Bench in o .A .No .3469/0l 

Smt.Nirmal JClin and another vs. 'Ebe Secret.a.ry. Ministry 

of Defence. annexed aa annexure C.A.-7. They have. thua. 

sul:mitted that there is no illegali t. y in the orders passed 

by the. respondents. Therefore. this o eA. may be dismissed. 

They have cat egorically denied the allegations of malafide 

or arbitrariness in condt1eting the Board Preceedinga and 

in order to show fairness on their part. they have annexed 

annexure c.A.-8 with their counter-affidavit. 

s. Heard. lx>th the counsel and perused the plead-

ings as well. 

6. Counsel for the applicant baa invited my 

attention to paragraph-& caf the counter-affidavit in which 

it ia stated that if the case la not. recommended in the 
. 

First Board of Officers for want of vacancy. it is t.o be 
·····~·•!-



• 

: : : s 

considered fresh alongvith fresh applican~e by the Board 

of Officers on three occasions oonsecu1tively and the 

final deeision is to be communicated by a detailed and 

speaking order. Q>ljnsel for the applicant. therefore. 

Sllbuitted that oonai4erat1on of applicant had to be on 

three occasions on the availability of vacancy and merely 
I 

given; three letters to the applicant. \tQUld not be 

sufficient in t he eyes of law. It ia seen that various 

inatructiona have been issued b y the dei:artment from 

time to time for the issuance of oomi:assionate appointment. 

While deciding the case. respondents have to keep in mind 

all the relevant instructions on the subject. Paragraph-4 

of seheme Gated 09.03.2001 reads as under:-

"4. The weightage fixed ak:ove is to be atriotl y 

followed for assessing comparative merit keeping 

in view the instructions issued by the OOP&T from 

time to time. FUrther all applications l'Qit.y be 

acknowledged immedia tel 'I on receipt and decision 

of the soard of Officers (B:X>) be commWlicated to 

the applicants after every sittia;a. The system 

of WAITIOO LISTS have already been discardld(Ref. 

IX>P&T OM F.No.14014/23/99-Estt.(D) dated 3-12-1999). 

The candidates are required to apply only once and 

the application if not reconvnended in the first BOO 

for want o £ vacancy. is to be considered afresh 

alongwi th the fresh ""applicants by the BOO on three 

occasions consecutively and ensure that the final 

decision is communicated to the applicant by a 

detailed speaking order.• 

This itself shows that the ab::>ve marking ia to 

be done for asstsaing comparative merit by keeping in 

view the instructions issued by the n.o.P. & T. from time 

to time. The other instruction relevant on the point 1s 

Office Memorandum dated 03.12.1999 wherein time limit for 
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making compassionate appointment, has been laid down. 

In this Office Memorandum, it is specifically sta~d 

as under:-

"Accordingly. it has been decided that the 

Committee prescribed in paragra~ 12 ibid D>r 

oonsidering a request for appointment on oom­

~ssiona te grounds should take into account the 

i;:osi tion regardin.;J availability of vacancy for 

snoh appointment and it should recommend appoint­

ment on compa.ssionate grounds only in a really 

deserving oase and only if vacancy meant f:or 
appointment on compassionate grounds will be 

available within a year. that too within the 
ceiling of 5% mentioned above." 

The applicant in the o ·A. has merely stated 

that there are- number of posts available in Group •c• 
without Q'iving any details thereof. Therefore. the aver­

ment made is absolutely vague.1£ applicant feels that 

the p:>sts are indeed available for grant. of a:>mpassionate 

appointment within S % vacancies meant ~om amo~st 
.J..~ ti_. 

the direct recruitment quota, st)e should made more 
/\. 

specific averaents so that respondents could have 

properly answered the said averment. Instead of making 

any clear averment. the applicant has left it to t.Ae 

respondents to give the details as to how many post.a 

are available and how many persons have been reconmended 

for compassionate appointment. This kind of erircise 

cannot be undertaken by a Col.lrt as we are not si tti~ 

here to have roving and fishing inquiry in tee wi»rking 

of the department. The settled position is that the 

working of the deplrtment is to be viewed as oorreat 

working unless it is shown to the satisfaction of the 
to t\-0 ~ I 

<?ourt to be "'-contrary. Hor ' showing the de~rtment ia 

not working in a proper manner or i:s aating in an 

arbitrary manner, onus lies on the applicant to make 
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averment to this &ffect by giving specific instances 

1'lereas no such averment has been ma.de by the applicant 

for showing the ar.b1-t.rarinesa on the part of the respon­

dents in this case. 

s. Subject of compassionate appointment is well 

settled and well defined by the Hon'ble Supreme Court 

in number of decisions wherein it is held that nobody 

can cairn colQpassionate appointmeat as a matter of right 

or as a line of succession. on the other hand. com-

passionate appointment can be given only in exceptional 

circwnstances to etide over tbe sudden crisis left ia 

the faraily due to sudden death of the sole bread earner 

in the family. Here also the Hon' ble supreme Courtehas 

clearly stated that the Tribunal cannot give direction 

to the respondents straight away to give compassionate 

appointment to any individual on compassionate gro~ ti_ 

as it has to be decided by the competent authority lfbece 

a particular case falls within 5% vacancies meant for 

compassionate ap,E:8intment or not looking at the particulars 

relevant for this purpose. They have further held that 

a person only has right of consideration and so far the 

person has been considered and the reasons assigned by 

the department is valid in the eyes of law. no inter-

ference s'hould be made by the TribUnal. In the instant 

case, it is not disputed by the applicant that tter case 

has already been considered by the Board of Officer • 

Her only grievance is that it should have been considered 
\\~l9i-

second and thttdl\.only on availability of vacancy. I 

do not think that._ could be the right approach because 

availability of 'iaaancy every year ts not certain and 

case cannot be kept barging for years t.ogether on the 
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ground that it shall be considered on availability 

of vacancy. In fact the latest decisions given by 

the Hon' ble Supreme Court have made it clear that 1£ 

the case does not fall within 5% of the vacancy meant 

for oompaaaionate appointment. no direction can "'9 

given by the Court to give compassionate appointment 

to any individual. In the instant oaae. respoadenta 

have specifically stated that there is no vacancy 

available and applicant has not been able to prove 

that vacancy for compassionate appointment is stalil 
.. 

available with the respondents. Therefore. in th6.-

mc'k9round4 when Bon' ble supreme Court has repea tedly 

held that in the absence of vacancy. no direction a&D 

be given to the reaPl)ndents to give oompaaaionate 

appointment. I do not think that this case calla for 

any interference by this Tribunal. Accx.rdingly. OeAe 

is diamiaaed with no order as to costs. 

Member (J) 

/M.M./ 
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