CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH,
ALLAHABAD.

ORIGINAL APPLICATION NO, 637 of 2003,

this the QOI‘L day of &3 2004, lI

HON'BLE MR, JUSTICE S.R. SINGH, VICE CHAIRMAN 3

HON'BLE MR. S.C. CHAUBE, MEMBER(A)

B.N. Misra, S/o Late Sri R.D. Misra, aged about 52 years,

R/e Village Bharwalia, pest padrauma, District Kushi Nagar,

es o Applicant.

By Advoeate : Sri S, Mandhyan

Versus,
1o Commissioner, Kendriya Vidyalaya Sangathan,
18 Institutional Area, Shaheed Jeet Singh Marg, l
New Delhi., L
20 Joint Commissioner (Administration), Kendriya ﬁ

vidyalaya Sangathan, Lucknow,

3. Assistant Commissioner, Regional oOffice, ]
Kendriya Vidyalaya Sangathanmn, Sector J, aliganj,
Lucknow,

«++ Respondents,

BY Advecate 4 sSri D.Ps Siﬂgh-
ORDER
BY 5.C, CHAUBE, MEMBER({A

Through this 0.A. filed under Section 19 of the
administrative Tribunals Act, 1985, the applicant has challenued;
the order dated 13,3,2003 of the respendent ne.,3 imposing
the punishment of gcumpulsory retirement as well as against
non-payment of salary due to him from 4.1,2001 to 12,6,2002,

2% Briefly, the facts as per the applicant, disclose¢

that he was appointed as physical Bducation Teacher by
Kendriya Vidyalaya Sangathan ( hereinafter referred to as
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KVS) on 31,10,1979, He has been working as P.E,T., Kendriya
Vidyalaya, Kanpur Cantt and was Organising Secretary of

the National Games (KVS) for Kabaddi, Khe-kho and Table
Tennis on the relevant dateiin the year 1995, The aforesaid
National Game was to be held between 7,10,1995 to 12,10,1995,

on 19,10,1995, the applicant was served with notice to the
effect that he had abused and beaten one Sri sShiv Shanker
Dwivedi, a Group °*D'* employee of Kendriya Vidyalaya, Kanpur
Cantt in the effice of Kendriya Vidyalaya. A departmental
enquiry was initiated against the applicant and thereafter (
the applicant was served with a chargesheet dated 15.2,1996
with the allegation that he had abused and beaten one shri
Shiv Shanker Dwivedi, a Group *D* employee on 7,10,1995

and 12,1¢.1995 and thus, committed .augross misconduct. During
the enquiry, the applicant placed three defence witnesses “““”*l

namely Sri L.X. Charan, §hri A.K. Tripathi and Ssri omer Khan

present in the campus of Kendriya Vvidyalaya, Kanpur Cantt

though they were posted in different Schools, but were po
|
I
|

on the days of the alleged incident i.e., 7.10,1995 and
12,10.,1995 in connection with the National Games, These |
three witnesses were assisting the applicant in managing |
the National Games as he was Organising Secretary. As stated

by the applicant, he was extremely busy in the organisation

and arrangements of National Games on 7.,10,1995 and 12,10,1995
Thus, the complaint against the applicant is totally false
and baseless, Thefapplicant has further pleaded that during
the course of enquiry certain documents demanded by the
applicant has not been provided., The applicant has alseo
pleaded that the report of the Enquiry Officer against him
1s wholly against the evidence on recerd, Further, he ignored
the evidence an kh‘;lﬂtillll of defence witnesses only on
the suspicion and presumption, Therefore, the enquiry report I
given by the Enquiry Officer is not correct and cannot be ;
relied-upon for giving punishment to the applicant, The |
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disciplimary authority too ignored the defence taken by the '
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applicant in his defence note as well as representation

dated 18,12,2000 and relied upon the findings of thebEnguiry

Officer in toto without paying any atteation to the evidence

on record and without applying his mind, Thus, the punishment

order is wholly ifillegal , arbitrary and against the

evidence on recerd., Thereafter, the applicant filed appeal

against the punishment order before the Deputy Commdissioner

(AMdmn,.), K.V.S. (HQ) on 7.,2,2001. The appellate authority .

E has also without applying his mind to the facts and evidence | {
recorded during the eaquiry, rejected the appeal of the 1 ;
applicant, The applicant has pleaded that the complaimant |
sri Shiv Shanker Dwivedi was neither examined, nor cress : :_
examined during the mfn‘i. complaint wvas  placed §
before the enguiry. aAggrieved by the aforesaid orders, the

applicant preferred O.,A. no, 363 of 2003, which was allowed
by this Tribunal vide judgment and order dated 10,4.2002 |
at admission stage itself and remanded the tter to the !
Disciplinary authority to have fresh enguiry conducted and |
finglise the disciplinary proceedings s0 initiated within a o
pericd of four months from the date of receipt of copy of the

order, The Tribunal further d-irected that the applicant

shall be reinstated and attached to the Regicnal Office at

Lucknow for comp=letion of the disciplinary proceedings |
and will not be treated under suspension till finalisatiom .
of the discplinary preoceedings, Accordingly, the Enguiry ‘
officer submitted his report oa 20/21,2,2003., The discipliasry

authority without applying his =ind passed the order dated |
33,2003 imposing the major penalty of compulsory retirement,

The applicant has, further pleacded that n® salary was paid
to him from 4,1,2001 to 12,6,2002, smich tﬂﬂ!_:itfidt on the
part of the respondents, Therefore, appropriate orders need
to be passed regarding salary for the interveniag period
i.,e, from 4,1.2001 teo 12,6,2002,

_ 3. The respondents have, on the other hand, stated
.r'f_if- .

that the applicant joined Xendriya Vidyalaya 28 P.E.T. OA&

\jmu__.....n e e

. S— —
= = ﬁ-——..- A



-4-

30,10,1979, His performance from the very beginning was net
'fnund satisfactory and due to éﬁbresaivu and arrogant attitude,
he indulged in uncalled for activities, They have further
stated that he remained under suspension in Kendriya Vidyalaya
shakti Nagar, Kendriya Vidyalaya No.2, Chakeri, Kanpur,

Kendriya Vidyalava, Kanpur Cantt, and Kendriya Vidyalaya,

{
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Basti during the different periods, They have further ' stated.

that the applicant uged unparliamentary language against
Shri sShiv Shanker Dwivedi and beaten him on 7,10,1995 and
12,10,1995 in the presence of teachers, employees and other
staff of the vidyalaya. Further, they have admitted that

the fact relating to initiation of the disciplinary preoceedings
against the applicant, imposition of major penalty of com- |
pulsery retirement against the applicant and rejection of

appeal by the appellate authoritys The Tribumal vide 1t§u

order dated 10,4,2002 quashed the punishment order, F

|
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appellate order as well as . Bnquiry officert's repert and
remanded the case to the disciplinary authority. According

to the respendents, the applicant did net co-oper&te with

the enquiry. However, the applicant was given full oppertunity
to defend his case. The disciplinary authority again vide
order dated 3,3,2003 impesed the punishment of compulsory
retirement on the applicant from the service of K.V.S. i
Against. the said order, the applicant has not filed any d
appeal before the appellate authority under rule 23(ii)
of CCS (CCA) Rules, As such according to the respondents,

the present 0.A. 18 pre-=mature and not maintainable, The
allegationsof bias . and prejudice alleged by the applicant
against the Enquiry Officer are false and not maintainable,
according to the respondents, since the applicant has the

appeal
remedy to file statutory 1[-; a8 previded under rule 23(ii) /

of CCS (CCA) Rules, as such the present 0,2, against
the order dated 3,3.,2003 is not maintainable, They have

- L
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further stated that the applicant has committed a serious

'S mis-conduct of abusing and beating a Group 'D' employee.

-
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As per the directiens eof the Tribunal, the cemplainant was

asseclated with the de=-neve enquiry, During the geurse

of departmental enquiry fer the ingident eof 7,10,1995 P.W.

I and PW. 4 Sri Sewa Ram Greup °'D' and Sri S.B. Sinha, LDC

respectively have tendered direct evidence in suppert ef

the presecutien case, Similarly fer the inecident ef 12,10,95

Sri shyam Sunder Greup ‘D' Sri Shee Sahal Lab. Asstt and Sri
- C.S. Dixit LDC fer censistently described the instrument and ;
guantum @ « Sri Shiv Shanker Dwivedi Greup ‘D' by the

applicant, Accerding te the respendents, the charged efficial |
was previded very reasenable eppertunity and relevant ':'
documenta.hin;i}né. Finally, the respendents have istrongly |
pleaded that the punishment awarded is net at all dis-

prepertisnate te the gravity rof the charges levelled against

the applicant and dees net cll fer any interference by this
~SW - T

Tribunal,

4. Learned ceunsel fer the applicant has referred te the
fellewing case law in suppert ef his cententien ;-

1. 2081 scc (L&s) (1) 182~
2, 2003 Jr (3) sc 183
3. 2004 BsC (1) 615
4, 1999 scc (L&s) (1) 1299
5. 2003 LIC 2290
6. 2003 EsSC (2) 649

These decisiens,hewever, de net render ahy help te the

applicant .

Se On the ether hand, the learned ceunsel fer the

respendents has cited the fellewing case law :-

1. (2003) 2 UPLBEC 1673 SC Lalit Pepli Vs. Central
Bank & Others

2. JT 1999 (6) sSc 507 R.S.Saini Vs, state of Punjab
& ethers, |

y 3, JT 1995 (8) sC 65 B.C. Chaturvedi Vs. Unien ef India
fﬁ;"d{? & ethers,



4, AIR 1999 sC 578 Sanchalakshri and sthers Vs,
V.R. Mehtra & ethers.

(1 We have heard the ceunsel fer the parties and
perused the pleadings.

7e We are unable te accept the plea of the applicant
that the charges levelled against him are false and
cencected. On the ether hand, there is ample evidence

te suppert the charges in relatien te the incidents

of 07.19.1995 and 12.10.1995 se far as abusing and beating

Shri shiv Shankar Dwivedi by the applicant is cencerned.
Similariy the pleﬁ ef the applicant that the punishment

of cempulsery retirement is gressly disprepertienate te

the charges levelled against him. fybacaltvonpede is

net tenable as jurisdictien 3& the Tribunal te re-appreci _te

the evidence as an appellate autherity is highly
circumscribed by the settled position ef law laid dewn
by the Apex Ceurt. As a matter eof facpfwe are inclined te
agree with the cententien ®f the réspendents that the
serious misconduct cemmitted by the applicant deserved

severe punishment ef compulsery retirement. In absence

ef any material - _ illegalities ¥ precedural irregularities,

there is hardly any reem fer the Tribunal te interfere

in the present case,

8. The ceunsel feor the respondents has relied upen the
decision @f the Hen'ble Supreme Ceurt in the casejof

B.C. Chaturvedl and Lalit Pepli (Supra) in which the
Apex Ceurt has held that the Ceurt/Tribunal in its pewer
of judicial review dees net act as an appellate autherity
te re-appreciate the evidence. In ether werds judicial
review is net akin te adjudication ef the case en
merits as an appellate autherity,.similarly in the case

eof Apparel Export Premstien ceuncil vs. A.K. Chepra

|
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ularities er illqcliﬁ‘»iti which -
vitiate the decisien making precess, the Ceurt cannet
substitute its judgment to that ef the administrative e
autherity en a matter which fall squagely within the
sphere of jurisdictien ef that autherity.

9, Fer the reasens and case law mentiened abeve,

the 0.A. 18 disnissed. Ne erder as te cests.

Maiwé

Member=A . Vice=Cha irman.
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