
CcNTH;.L f\D ..,un TH TIVE TRIBUNAL

i:"LLt:.H~ J3EN9Ji ...!.. .~.p.:~HI~J?t\D.

Original rlpplication No.555 of 2CC3.

Hon 'ble !.1rs. :.:b'?ra Chhibber 1 J •.1.
Hon 'ble JJ1r •.•_~.C0_haube , ..~.fr.•.

rac..eep Dyosn, ::!Jlo [,,11:'. G. Dyo sn , IVo Village
.0. Basaratpur, Distl'ict Goz ak hpur ( 2nior

Kha Las i., Td.cke t No.114, Diese 1 Depot, Ezzat Nag..::..r,
NOL'th Eastern R.ailway).

• •••••• Ap licant.

(By '\Clvocate : Sri S .N. Shuk la)

Versus.

1. Union of India throug h the Genera 1 fb naqar
North eastern :1ailway, Gor ak hpur ,

2. The Genera 1 i'/anager, North Ea s te r n itai lway,
Go r ak h, ur ,

3. The Senior Divisional TGchnical EnC'ineerj.:)iesdl,
North Eastern Hailway, Izz.::t Nc,gdr~

The District Contro ller of 3tores/Diesal,
North .=astern nailwai', Iz zet NcJgc.1r•

4.

• • • • • • • •Responde rrt s ,

(by vocate: Sr i S.K. hnW..Jr)

o R D E R- ..• -..-----
(By !-bo'ble Ars., !veera Chhibber,J •.vl)

By this O.A. a licant has SOd<; ht the f o110",JinC]

re lief (s):

9.;)\.... The Tribunal be pleasec!. to quash the order
of removal dated lC.G9.1999; the appellate
order dated II. LA. 2C,vG; tre revisional order
dated 22/26.12.2000 and the final order on to::
rre r cy appea I dated C8.IL.2C.:'1 ( nnexures-I,2,3
and 4 to the First Compi.Iat Lon)

(ii) The Tribunal nay further be leased to direct
the r'e sponde rrt s to allow t.ho a· pHc e rrt to
join the duty and for the payment of salary to
him through out fron the dote of r-emcva I from
service till date.

(iii) To award cost the petLt Ion to trn dpplicClnt. It



-2-
2. App Li cant was served with a chc r ce sbe et dated

16.1l.1998 (Annexure 6) on the allegation that ap Lace rrt had

proceeded on 3 days leave from 2(".07.1998 to 22.C'?1998.

H? wes due to r o art back on 23.(..7.1998 but re remained

abse rrt unauthor Lsad1y vJithout any intimation inspi te of

registered letter dated 11. 9.1998 sent to him to re or t for

3. Enqui.r y Off icer gave his repor~ af ter examining

the witnesse7 boIding the charce as . roved. Tbere ef t er the

District Controller of stores sent a let~er doted 22.-3.1999

a Io nqwith enquiry report to the epp Li corrt calling upon hdrn

to re i-ly the sarre.

4. Ultioate ly the District Controller of Stores passed

the order of removal on 10.09.1999 (P£.14). 3eing ag~=ieved

he filed an appe a L to th? Senior Divisional Enginc?r/Diesal,

North Eastern a ilway, IzzatndgClr. The sar;l2:\No S, hOIA/(?vet: ,

rejected by a cryptic order on 11.(4.2C(;C by the Varishtha

~JBndalKarmik engineer (P<;.18). Bai111 ag9rieved he filed

representation to t re Chief Controller of Stores, N.E.R.

Corek hpur on 31.C5.2r C which was decided by the Varishtha

i',l:mdal Yantrik Enq.i.ne e.r (Diesal) on 22/26.12.2(;(I

Lnf orrninq tre app Id.carrt that urri s hmerrt ov1crded ca Ll.s for

no interference ( g.2C). App Li carrt t.hen filed mercy ap eal

on 23.05.2("(1 to Senio,r' Divisional l'echanical En£ineer but

that was also rejjected on CA.1G.2rCl/ 8.1 .2()(jl (Pg.29).

5. ppLi.cerrt has challenged all these or dsr s on t hi

following grounds.

(1) H? had submi tte d a peal and r ev as aon to higher
authorities but the SuLe ,,'ecided by lower
authori ty, therefore, the orders r.:::ssed by lower
authority are not sustainable in Law,

(2) Department was ~rejudiced against him that is
why ke t on Sivins; him chargesheet ore after
ano tbe r dur ing the l~endency of this ch.ir qes hest ,

(3) Punishment given is too excessive. H? is a oor
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man, trerefore t it may be quashed and set aside.

(4) Neither Enquiry Officer nor disciplinary
authority gave the proposed punishment in ·,tte ir
letter, therefore, it was no show cause r:'
notice in the eyes of law.

Once re was allowed to join after he was
declared fit by Railway Doctor the charge itself
got vitiated and there was no reed to hold the
enquiry.

(5 )

(6) I-l3 was not given pr-o per opportunity for putting
his def ence ,

(7) There was le ave in his credit, therefore, the
period from 23.(/7.1998 to 05.11.1998 shall have
been treated as medica 1 le ave.

6. Respondents on the other hand have taken pre liminary

objection to the maintainability of O.A. itself on the ground

that it is barred by limitation, therefore, is liable to be

dismissed on this ground alone. O.A. was filed on 28.C4.03

whereas the last order was pussed on 08.1 ).el.

7. On merits trey have submitted that applicant was

absent unauthorisedly since 23.07.1998. fu was given a notice

to -join which wss not re plied by him. fu was issued c harge-

-sheet and' even this was not replied by him. Enquiry Officer

gave him full opportunity but hare also he did not engage

any def ence assistant Lnspi.te of opportunity having been

given so Enquiry Officer gave his report boId.Lno him guilty.

Disciplinary Author ity gave him show cause notice but even

this WiS not replied too. The Disciplinary Authori ty imposed

the pund shmerrt of removal, He preferred appeal to the

Senior Divisional ~i'echanical Engineer (Diesa1) on 26.10.1999

which V'Jasdi srri s se d, 1-12 tre n filed revision before Chief

Controller (stores) on 09.06.2GCO. It was decided by

competent authority viz Divisional Railway Manager, Izzatnagar

vide order dated 04.12.2000. He than filed mercy petition

whic h too was re jected.

8. It is submitted here that the applicant was taken

back on duty after issuance of fitness certificate by
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Railway Doctor and thereafter he was punished in accordance

w i th law in pur-suance of t~ charge-sheet issued against

him for unauthorised absent. They have further explaineD that

the enquiry against the applicant was held follovving the due

procedure and strictly in accordance with law. They have

further e xpLaLre d that registered letter dated 16. 2.1S99

was wr itten by the r esponde rrt s to tre applicant in connection

with the appa Irrtrnant of Defence Assistant which was received

back with an endorsement to the effect t.he t the employee VJaS

not aVdilable. On 15.03.1999 during the enquiry proceedings

the applicant agreed to conduct the e nqui.ry for himself.

They have further exp Ie Lned that the Railway Doctor has not

verif ied the medica 1 certif iCdte issued by the pr Lvet.e Doctor

but the Railway Doctor had dec lared the applicant f it to tClke

back him on duty. They have further explained that at ever,

stage the available evidence was fully considered by

competent authority. The appeal, Revision and also rre r cy

appeal filed by the applicant were fully considered ri t h

pr oper application of mind and were decided only after due

consideration of every aspect inc luding ar qumerrtyob jection

raised by the a t--licant therein. They have further explained

~ ~ jp. ~ that the Discit linary proceeding jated

15.(;3.1999 were conducted with the consent of app Ld.c arrt , It is

false to allege that the a plicant was subjected with duress

the allegations is without any 'basis. Tre y have thus

rayed that the O.Me way be dismissed.

9. We have heard both the counsel and perused the pleadings

as we11. Th? per Led cf limi t.et.Lon as prescribed under section

21 of the A.T. ct 1985 is one year from the date of cause of

action and the cause of action has to be counted from the

day statutory a ~eal 0:' revision is decided as held by

Hon 'ble Su r-erre Court in the case of S.S. Rat hcr-e r epor ted

in A.I.R 199U S.C. page lC. It was further held by Hon'ble

Su reme Court that repeated unsuccessful representation
not provided by law do not ex.tend the period of limitation.

~
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It was clarified that repeated representations and rre rnor La Ls

to the President etc. do not extend limitation. Since

respondents have t ake n a pr e Hnunarv objection to the

maintainability of 0.,'. on the ground of limita"Cion.J

App Li.carrt has to first cross that hurd le. Admitted ly statute
r-o vade s only for an a peal and revision ag;:c.inst tre pena Lty

order. In this case, appe e I was decided on 11.1.-4.2(;(,0 and

revision was re jected on 22/26.12.20GL, therefore, according

to -ere Supr e rre Court judgr':ent cause of act io n would start

from this date because there is no provision for mercy

petition unde r the rules, therefore, in normal course

app Li.carrt s bou Id have filed the O.A. by 26. 12.2uvl whereas

•• was filed only on 28.()t1-.2W3. Even if a lenient view

is taken and the order a s se d on mercy: 'petition is t ake n as

c auso of action then also the O.A. sbo u Id have been filed

by C8.10.2C'G2 because rrer cy petition was also rejected on

08.1).2UJ1, therefore, the O •• is definitely b ar re d by
NO.3183/(,3

limitation.A Lice rrt has filed f'ti.s.c. pplicdti~n!or seeking

condonation of de lay on the ground t hat after his PErcy

petition was rejected, ro filed r epr e se nt.at.Lon to the G.".1.

(store s ) on 18.12.1991 f o llo\\<€d by reoinder da,ted

21. (.3.2(;('",2. fu was thus pur suing the remedy. Since he is

illiterd1:e and does not know law, delay may be condoned.

IG. We have already referred to the judqrre rrt of
•

Hon'b Ie

Supreme Court in tre case of S.S. !1athore wherein it is clearly

be.Id as under s-

tirepeated unsucce ssfu 1 rerre sentatio n not provided by'
law do not extend ere' pez iod of limitation. It was
clarified that rereated represen'tc.ticns and rrenor La l.s
to tre Presicent etc. do not extend limitation".

11. J'oreover i,;nora'lce of la.vII is no excuse, is the se tt Is d

13\.',. npplicant has not given convincing reasons to .justifY

the condonation of delay. Jlerely because he kej. t on <;iving

representations one after ano'th?r even after the mercy pet Lt.Lcn

was rejected, there is no justification to condone the delay.
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Eve n o ths rv. i.se also erusa 1 of the oo unte r shows that

a plicant had not been defending his case pr opor Iy .::-ight
•f r orn the begining in as muc h as hs did not £.i1.ve reply

to t!18 registered letter c-..1lling upon him to join tre

duties, to the char<;esheet and show cause notice also

which shows he has not been cilisent in defending his

case. In these circumstances, we are not inclined to

acc ept his co nt ant i on , therefore, Mi sc , f pp licotio n for

condonation of delay is rejected.

12. Since Misc. Application for condonation of de lay

is rejected the .A. has 2utooatically to be rejected

be in9 barred by lirr.:tation. t his juncture it would be

re levant to quote the judqrre rrt of l-o n 'ble SupreT:12Court

in tre case of J.9~5 Supp Ia , (3) S.C.C. 231$ Secretary to

Government of India Vs. Shivram H Ga i.kwad wbe r e in Tr ibuna 1 "s

order to reinstdte the respondents wi1lh full back wages

was set aside on t he ground thaJ. Tribuna 1 had not considered

the U?stion of limitation. The respondents th2rein had

been dismissed on 7.10.1986 and .1'1.. was filed on 14.09.19Sl,.

The same view was reiterated in 2(,,03 S.C.C. 1..&S) 878.

13. In view of tre law La id down by Hon'b Le Supr erre

CourtJthis .A. is dismissed as barred by limitation.

M
:cmLr-A. Ivember-J.


