
CENTRAL Afl'IINISTRATIVE TRIBUNAL 
ALLAHABAD BENCH 

ALLAHABAD 

OR I GIN AL APPLICATION NUMBER 34 or 

ALLAHABAD, THIS TK: d~...,d. CAY or 

HON 'BLE MAJ GEN K .K • 

HON'BLE MRS. ~EERA 

SRIVASTAVA, A.M. 

CHHIBBER• J.fl'. 

Ashok eon of Late K.D. Lal, Srivastava, 
L.C. Port•r, A Himanpur, 
Reeident of Village & Poet - Aj ana t 
Oistrict-0.oria working as a Station Master 
at Bilthara Road. N.E.R. Varanaei. 

(By Advocate : Shri A.8. Singh) 

V ( R S U S 

RESERVED 

2003 

~~ 2003 

• •••• Applicant 

1. Union of India through its Gener al l'tanager, 
N.E. R. Garakhpur. 

2. Divisional -Railway Manager, 
N • E • R • Var ana s i • 

3. Oiviaionel Railway ~anager, 
Safety, Varanasi. 

• •••• Respondents 

(By Advocate : Shri A.V. Srivastava) 

0 R 0 E R 
-------~ 

By Hon 'ble Mra. Meer a Chhibber, J,PI. 

By this O.A. applicant has sought the following 

relief(s) : -

(i) 

(ii) 

The Hon 'ble Court may be pleased to sat aside the 
order dated oa.10.2002 communicating vide order 
dated 17 .10.2002 ( Anne xure-VI I I to O. A.) 

Issue $n order/direction commanding the fe9pondenta 
to review the dec i sion take n in a departmental 
proceeding on acquittal granted in a crimina l case 
in favour of the applicant and to re-instate tha 
applic•,nt. 
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(iii) to ieaue any auch other and rurth•r writ 
order or direction in ravour or the 
applicant for which thia Hon'ble Court 

(iv) 

(v) 

may deem li• just and proper in the racta 
and circumatancee of the caae and for 
which the applicant/petitioner may be 
entitled under la'"'• Othetwiae, the 

applicant will suffer .an irreparable loaa 
and injury. 

To auard the applicant with the coat or 
thia O.A. 

Pleased to iasue an order to tat Jt}ide the 
order of removal dated 20.05.1999\Annexure-
I II to the o.A.) and reinstate the applicart 
with al 1 conaequenti al benefit a." 

2. It is submitted by the applicant that he Yae given 

a char'9eaheet dated 28.04.1998 with the following allegations;-

.. ~'11'4> 15/16-11597 iJ)- ~'-ft" ~Cfi, lfilC:ificfmT/'J:dtl18-6I 

ifl° q-1 M't l4° rf\-Tcf ffJll q I < ~ 6 7 •ift• trr Qi I C:iM I t1 r t ~ 'ft 

4>T~( C1 'tr Oi5f ~ <6164> li'I ~ ~'11 it> 15-1 I -97 n {~ ~ 
22. 03 U ~q It 4ll C:cti ~trr 6 7 8!ft• trr 5003 513'1 -qtft 

ii'trr ~ <ttrr q~Jl if"R' lf 3flftl;"r ITT'" 1T?ft CF~ flt; ~ 3tn'iti 

~ 5003 ~13'1 \"if~9lr i 3f latJ4'1 t fttfv < fliH ~q I< ~61•att• 

l; ~)';fr n('i l; 'iiZ:f6 ~ 41 C1Tlf I t1 t ffi~ dl=FG· i! t U r-1 ~ itn ~ 
' 

t ircf tft" ffi I'~( t1 ffi! 14C5 R:fl1 Jf I R-r iIT 3fq'1 I j I ~Z: '1 Ui~ 

~ fl; QT I 1ft- 3lll'I 4> , J C"ct ( d ( q; \" 'li IC: i5 ~ 411 .-ct Clir ct I M r eii ;:c; 

(qq>f UT OtfT crf\:IUJ rl(Q\ lflT Q;ltif di.-<; ~ ~ miT tfT oaf 

cw soo 3 gro etM~ ~Tcf ~q 1 < q-r ~ lltft -nur crf\-111' o < 4i 

\ ~q I ( lj ~11 Cli"f iftt q f ~cfl Cf "R ~ cit( f lft I 
~ 

~ 94> I ( it Jtffict>, 'ilC:CM IMf ~ tf~ \lttt1 wnl mtrt;r .. 
r-1t4Jilcti'ft ill qf<~ts:c •tr• 3f'1M'1ili-I t J:fct mr~ 2-4 t'1~ 
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3. It la aubmitted by the applicant tlllt during enquiry 

hie defen~ aasiatant was not being relieved nor he was given 

copy or the enqiry docu11te nte i.e. relied upon statements 

inapite or demand theref.ora he could not defend himself 

properly and axparte enquiry was held wherein charge were held 

to be proved( Anne xure -I I). 

4. On the baaie of report submitted by enquiry officer 

disciplinary authority paeeed an order dated 20.0S.99 re•oving 

applicant from servica(Annexure-III). Being aggrieved he 

filed appeal but that uea also dismissed on 24.12.1999 

(Annexure-IV). He then filed revision under rule 24 but 

that was aleo rejected by a non-epeeking order dated 29.09 .2000 

(Anne xur e-V). 

s. It ia aub11itted by th~ .... applicant tha t in the criminal 

case on the same facts he uas e)(otierated and acquitted vide 

judg•ent and order dated 27.11.2000(Annexure-Vl) therefore, he 

gave an application before OOIWI, N.E.R. to review the order of 
being 

removal in view of hia acquittal but since no reply wasLgiven 

he filed O.A. No.1276/2001 which was disposed of~ with a 

direction· to dispose ofr hie repreaentatlon(Annexure VII) 

ultimately ORM Varanasi rejected the applicant's representation 

vide order dated oa.10.2002 on the ground that no review lies 

against revision, therefore, he may approach the President 

(Annexure-I). Thus, finding no other option he had to file 

the present O.A. 

6. Reaponde nta have opposed thie 0 .A. on the ground that 

since his nominated defence Assistant was not being relieved , 

applicant was ;ivan opportunity to giv• ne1n1 of some other 

defence aaeiatant but inspite of verioua opportunitiea, he 

did not give the nam nor participated in the enquiry knowing 

-
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fully well the datee fixed tor enquiry end since he wae not 

co-operating · 1 enquiry officer had no option but to pr ocaed 

e x-parte. He e xa11i ne d 

to the applicant even at 

witneasea so enquiry waa 

the witneeaea and gave opportunity 
examil}8 

this stage but he retuaed to cross L 

completed ex-part• wherein charges 

were JI' oved . 6tt the bas ia or ev i de nee a val lab le on record. 

7. A show cause notice dated 11.03.1999 lion9 with findings 

was served on the applicant and on receiving his reply, t~e aame 

was considered and looking at the evidence on record, applicant 

waa removed by the disciplinary authority which is abeolutely 

valid as full opportunity waa given to hi• and now applicant 
fJ l lowed to 

cannot be'-complain that he was not given appoint•ent. &reovet, 

hle caae 1.1as considere• by the ~pallatte aa well Revisionary 

authority both., but the aa• waa rejected and applicant did not 

cha l le ng• those or dare in any court or law at that ti•. 

a. As tar aa hie acquittal in the criminal case is concerned 

they have submitted, perusal ot judgment shows he was acquitted 

by giving benefit 

or proof required 

or doubt and not on 1D&rits. ~oreover, standard 
de par tm• ntal enquiry 

in a ·L . is only preponderance of probalitiea 

whereas a criminal case has to be proved beyond any doubt by the 

prosecution. Since penalty was imposed on the baaia of evidence 

available on record, no interference is called for. The O.A. 

may ~ therefore be dismissed. 

9. Ye have heard both the counsel and perused the pleadings 

as well. Counsel tor the applicant relied on 1998 SCC(L&S}810 

Capt. M. Pal Anthony's judgment and 2002 (3 )UPLBE C 2379 Judgaant 

given by Single Judge of Lucknow Bench in the oaae of Virendra 

Kumar Shar•a Va. State or u.P. & Ora.In support of his contention 
pould 

that 0apartt1..nta1 enqyt:ry < L not have been proceeded on. the 
was pendi.lla and has been decided 

aame charge when criminal case£in r~our ~orp~it1oner. t~ 

enquiry 
findings on same facta against hi11 in departttental L cannot be 

allowed to stand. 

. ..• s/-
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10. At the outset it would be relevant to give the backg~au• 

in which Capt.ft. Pal Anthony'• caae waa decided; 

Applicant ttwrein waa a Security orricer in reapondenta 
company. Disciplinary case aa well criminal caae 
was initiated bl-. on the ground that during police raid 
spouge gold barl weighting 4.5 gra•• and 1276 gr .. a or 
gold bearing sand was recovered fro• his Hausa. He waa 
put under aoapenaion a rd during auapenaion par iod ha 

' wae not even given the aubsiatence allowance, aa a i-aeult! 
or w ti ch it was held that h9 could not even participate 
in the departmental enquiry end in the crirainal case 
he was acquitted with a clear rinding that prosecution 
failed to eatabliah its case. The witnesses in 
cri•inal as well aa enquiry were aame viz the pilice 
orricers and panch witneaaea who had effected the re­
covery. In the crl•inal case a categorical finding waa 
recorded that neither aeatch was conducted nor was any 
recovery made from the applicant's house whereas on 
the evidence of aa~e very police officers on same 

charge diftarant finding t.1aa recorded by the enquiry 
officer hdding the charge waa proved, lt was in theae 
cir cu111atancea that the Hon 1ble Supreme Court held that 
it would be unfair, unjust and rather appressive to 
allow the findings arrived at exparta in depart•ental 
enquiry to stand. 

11. In tact 1n this case also it was held that departmental 
proceedings and cri•inal case can proceed ai•ultaneoualy aa 

there ls no bar in their being conducted si•ultaneously becaua• 

standard of proof required in thoae proceedings ia ditfarent 

than in a cri•inal caae. 

12. Keeping in view the above background if . present case 

ie judged, it would be seen there is absolutely no ai•ilarity 

with Paul Anthony's caae because the applicant waa inlfeed given 

opportunity to attend the enquiry and defend himaalr but he 

chose ·- not to participate therefore. he !.'t~ll ~ not now be 

heard or complaining that he was depr ivad or his right to 

defend himselr. It ia not the case or t a applicant that ha 
. 
I • 
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had not been given the aubaiatence allowance as in Anthony•e caae. 

On the contrary perusal of oriolnal record •howa that applicant 

did not defend himself inapite or opportunity htaling been 

afforded to hi1n, thererore, now at this etage he cannot be heard 

of saying that he has been deprived or hia right ta del'end. It 

uould be relevant at this juncture to quote the Judg11e nt or 
Hon'ble Supre•e Court reported ln 1997(1 )SCC 386 Ranjan Ku•ar 

~itra Va. Andrew Yale wherein it waa held that if opportunity 

is given and e•ployee ~h.Qse . not to appear, it cannot vitiate 

the consequential tern1ination. 

13. In fact perusal or records show that on 29.01.1999 the 

atatement of Shri M.8. Singh Guard, Varanasi was recorded in 

applicant 'a preaena! and he waa asked to ~rose exa11ine the 
exanine 

witneae but applicant refused to cross Lon the ground that he 

ia unable to det'end himself in the absence of his defence 

assistant. His defence assistant wee not being relieved so he 

was aated to no•inate some other defence assistant but no 

steps t.1ere taken by hi• and he kept on 29.06.1998, 13.07.1998, 

15.10.1998, OB.12.1998, 14.12.1998, 01.01.1999, 11.01.1999 and 

19 .01 .1999 insisting ror aame def anc:e assistant. Again on 

09.02.1999 the state11ent of diesal assistant Shti V.P. 

Yaa recorded in the presence or applicant but he refused 

Bhaske r 
examine 
to cross L 

t hue it is clear that at every et age opportunity 1.1as af forded 

to the applicant. Enquiry Officer could not have waited for 

defence aasiatant of applicant 'a choice indefinitely. If one 

defence assistant t.1aa not being relieved due to some problems, 

applicant should have given some other name so that enquiry 

could have proceeded a•oothly. Simply beeause applicant aould 

not make hie defence assistant av ailable. the enquiry could not 

have been b~ought to a atand still. 

14. Perusal of the record shot.1s that applicant was given 

••••• ?/-
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opportunity on 29.06.1998, 13.07.1998, 15.10.1998, 08.12.1998, 

14.12.1998, 01.01.1999, 11.01.1999 and 19.01.1999 for giving 

tt-e na• of aome alternative defence aaaiatance but he did not 

co-operate with the enquiry otficer. Therefore, in these 

circu•atancee, we cannot accept the contention or .. applicant 

that he waa denied the right to defend h6•alt. 

15. Counsel for the applicant hae raiaad only these two 

grounds to challenge the order passed by the raapondanta but 

ue are '~ not satisfied aa this caae is fully covered by 

Judgment of Hon'bla Supreme Court reported in 1997(4)SCC 385 

wherein it was held that acqu1t.81 in a crinnal case does not 

anti t le r. automatic rel net ate11ent in service. l'lloraover, respondents 

have explained that in the present caae applicant was not 

• • onerated on ••rite but was only given benefit of doubts. 

Therefore, it waa open to the disciplinary authority to take 

1 , hie own view aa to whether applicant's services were . required 

to be continued or discontinued. Jn tha instant caae,applicant 

was removed rro• service on 20.05.1999 whereas the cri•inal 

case was decided at a much later atage. It goes without saying 

that the scope or a criminal caaE and departmental enquiry 

were absolutely dif'f'erent in as much as in the depart• ntal 

enquiry charge against the applicant was that he 
.f'Ot 

a serious irregularity and na~followeg _the ~rule 

had co•111itted 

in Manning 

the gate of' the level croaeing as a result or which accident 
took place bett.1een Chauri Chaura Express and the Plaruti Van. 

The exact charge against tha applicant was that he h gj given 

clearance ror passing or the Train without ensuring that Gata 

No.67-8 had been closed f'rom both the aides of' .. Road. IJhereaa 
or ·--

in criminal caset the charge waa thatLnegligence. tven in 

the case or Capt Pl.Paul A.Jth>rity, Hcn'bla Supreme Court has held 

that both the proceedings could proca~d simultaneoualy.-floreover 

applicant did not get stay or departlllBntal enquiry proceedings 

••. . e,'--

• 



• II e II 

rra• any court or law at - . ., appropriate atage. Therefore, 

now it ia not open to him to contel1d that departrae rt al enquiry 

aodld not have proceeded so long,tha criminal case wae pending. 

16. 4s rar as the i111pugned order ie concerned, respondents 

have rightly et ate d that there is l'lO provision ta review the 

case after the revialon is rejactln1>. Therefore, respondent• 

rightly pointed out in the impugned order that ir applicant ' ~ 

so desires he can give a petition to the Hon 'bla President or 
India under Rule 13 of OiaciplilW- 1 Appeal Rules 1968. It 

is also relevant to mention hare that even though applicant 

was re•oved from service in 1999 and hie appeal was dismiaae~ 
. 

in 1999 and ~ ~ revision in the year 2000. but applicant never 

challenged those order a at that stage. Now simply because 

he haa been e>conerated in th• criminal case, it does not 

give him a right automatically to be reinstated in service. 

In fact even in the present O.A. applicant has not challenged 
I either the appellate order or the revisionary authority"order. 

He has ,.. lierely chalfenge d th8 ~ ol_'.der or r.emcval dated 20. OS.1·999 

whereas this ·otder bad m•rged ulti11ately in the reviaionar.y _, 

o~der dated 20.09.2000 passed in the revision. Thererore 1 thia 

O.A. is misconceived. 

17. In vie1.1 or the above diacuaaion, we rind no merit in 

the case, the O.A. ia accot dingly dismissed. No order • to 

costs. 

' 

flle111ber (J) fllembar (A) 

.. 

Shukla/-
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