Reserved.
CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH, ALLAHABAD.

Original Application No.281 of 2003.
ALLAHABAD THIS THESIKN.DAY OF APRIL 2005.

Hon’ble Mr.A.K. Bhatnagar, Member-J.
Hon’ble Mr. D.R. Tiwari, Member-A

Bhism Giri

sore of late Sri BR.R. Giri,
Resident of Village Biriganj,
Baluhava, Post Chhitauni,
District Padrauna.

............... .Applicant.
(By Advocate : Sri Satish Dwivedi)
Versus.
4y Union of India
through General Manager, (Railway)
North Eastern Railway, Gorakhpur.
s Divisional Railway Manager,

North Eastern Railway,
Varanasi Division, Varanasi.

< & Senior Divisional Operating Manager,
North Eastern Railway,
Varanasi.
e RESpONdent s .

(By Advocate: Sri Anil Kumar)

ORDER

(By Hon’ble Mr.D.R. Tiwari, Member-A)

By this-0.A. filed under section 19 &of 2.7
Act, 1985 the applicant impugns the order of
removal dated 20.11.2001 and the appellate order
dated 19.08.2002 confirming the order of removal
(Annexure Nos. A-13 and A-15). He further prays
for issuance of direction to the respondent to
allow the applicant to join his duties and treat

the applicant in continuous service and release



aNlEEhe  henefits  availlable te him- in - law wikth

interest.

2 Filtering out the details, the relevant
factual matrix to adjudicate the controversy is,
while working as Assistant Station Master of
Panihawa Railway Station in Varanasi Division,
North Eastern Railway, was served with a major
penalty charge-sheet SF-5 under Railway Servants
(Discipline and Appeal) Rules 1968. The charge
memo dated 3.8.2000 (Annexure No A-2) contained

the following article of charge:-

“sft sflear 5K wov20#10 uwlstasar f&siias 27-5-2000
22/7/2000 aw fdeur (el gd Haou @ ststlétpa vt
W sl A stegul¥era ¥€ st veelsl wriete U dlell
TFoq @b WHl sttHelza 31usl dwl A O wd e A
ot ot ulRaietsr @l A drwl FTaenst 3cusel
g3t 8/ A Iqeur wer weAH BRI a:u wrva
V¥CHI bl slogHia @ fqerr g3l | owAd 8l Sllell
3I¥ A 3Rt A stawrer wdlapa wmewre Weir
HASer DrAlerr ¥ ddel bl IPlAdlel YU BRell  dell
steel g stlerataaarsit A tera wrst a2 &1

89 Yl Iwlada wmrd v ol sflor Pl w0 &
Ret Al strany Hisar 1966 @ torerer 3.1 (1) (i) @a

(iii)epr IFevrerst (= &~

3 Since the memo of charge-sheet mentioned above
did  not contain the relied wupon documents
mentioned in the charge-sheet, the applicant wrote
to the Disciplinary Authority for supply of the
same vide his letter dated 14.09.2000 and also
sent a reminder dated 20.09.2000 (Annexures A-5
and A-6). He emphasized that the relied upon
documents were necessary so as to ehable him to
make the effective reply/statement of defence on

the charge-sheet issued to him.

Ty



4. Close on the heels of issuance of charge-
sheet, the applicant was suspended vide order
dated 3.8.2000 with the stipulation that during
the period of suspension, the applicant will not
leave the Headquarter without permission of the
Competent Authority (Annexure No.A-3). Meanwhile
he was transferred to Laxmigunj Railway Station by
order dated 11.08.2000 (Annexure A-4). Transfer
during the period of suspension was unusual and he
suffered great mental agony. Ultimately he made a
fervent requestv to the Competent Authority for
revocation of the suspension order on the ground
that he was not keeping good health and he had
serious heart problems. The Competent Authority,
considering the request, revoked the suspension by

order dated 29.09.2000 (Annexure Nos.A-7 and A-8).

D Even after the revocation of suspension, he
was not being allowed to have actual charges as
such he was harassed much at the instruction of
his immediate superior. These circumstances over
whelmed him and he fell seriously ill. He
submitted an application dated 02.01.2001 along
with the medical certificate for sanction of
leave. In that application, he submitted that he
may be granted leave till he recovers from the

illness (Annexure A-9).
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6. During the period of his treatment, he
received the copy of ex-parte inquiry report dated
19.06.2001 at his home address. After receipt of
the 1inquiry report, he requested the Competent
Authority for supply of 1legible copy of the
enquiry report. On receipt of the legible copies,
he submitted the representation against the
enquiry report by his letter dated 23.08.2000
(Annexure Nos.10, 11 and 12 respectively). The
Disciplinary Authority passed the order of removal
from service which was confirmed by the Appellate

Authority.

P Aggrieved by the above impugned orders, the
instant O.A. was filed and is being challenged on
various grounds mentioned in Para 5 of the O0.A.
Main grounds of <challenge are enumerated as
under: -

L) Issue of minor penalty charge-sheet and
its subsequent withdrawal coupled with
suspension order followed by revocation
of the suspension order betrays the
biased attitude and malafide intention
on the part of the respondents. Para 6
and 9 of the 0.A. may be referred to.

£4 ) Non supply of relied upon documents
mentioned in Annexure 3 of the charge-
sheet has caused prejudice to his case
and he could not submit the explanation
to the <charge-sheet. He has made
specific averments for this purpose 1in
Para 11 and 12 of the 0.A.

(1iii) Decision of ex-parte enquiry and report
of the enquiry officer is against the
Rule 9 (23) of the Rules 1ibid, coupled
with the Railway Board Instruction on
this subject. In this connection, Paras

e



17 te 19 along with 21 to 23 of the
O0.A. are relevant.

(1v) Order of removal from service 1is non
speaking, cryptic and sketchy. The
order has been passed 1in a cursory
manner without application of mind out
of malafide design for extraneous
reason and it 1is wholly a colorable
exercise of power.

(v) Appellate order is equally cryptic and
the appellate authority has not
adverted to any of the points raised in
the memo of appeal dated 6.3.2002
(Annexure A-14).

The applicant has submitted that in view of

the above grounds, the O0.A is full of merit and

may be allowed.

St The respondents, on the other hand, have
resisted the O.A. by filing the detailed counter
affidavit. They have pleaded that allegation of
malafides against the authority without impleading
them as respondents is highly objectionable and it
is mandatory under law to implead them by name as
respondents. They have further argued that the
applicant was supplied documents on 29.09.2000 and
his contention about non-supply of relied upon
documents is misconceived. They have pleaded that
the Enquiry Officer has given adequate opportunity
and followed the enquiry proceedings as per
provisions laid down in Rule 9 of the Railway
Servant (D & A) Rules 1968 and in spite of that
the applicant did not appear before the Enquiry
Officer. It has been argued that after the service

of the charge sheet, the respondents have informed

.



the applicant about the appointment of enquiry
officer by letter dated 29.10.2000 and by another
letter dated 02.02.2001; he was informed that he
may nominate his defence helper. These letters
were pasted on board at Laxmigunj Station in
presence of two witnesses where the applicant was
posted. This was done as the applicant was absent
from duty. They have further argued that after
giving full opportunity to the applicant at
various stages of enquiry the order was passed and
there is no infirmity in the punishment order as
after considering all the facts, enquiry report
ete., the Disciplinary Authority imposed the
penalty of removal from service. The appellate
order was also valid as the appellate authority
passed the order after considering the points made

in his memo of appeal.

B, During the course of argument, learned counsel
for the applicant, Sri S. Dwivedi argued very
forcefully that the decision for ex-parte enquiry
GisinSvEledlaition: ef rule 9 (23) of the Rules iiblid
He has submitted that after the service of charge-
sheet, the respondents never informed about the
appointment of enquiry officer, date fixed for
inquiry and letter about the nomination of defence
helper. He has submitted that pasting of letters
on the board of Laxmigunj Railway Station where he

was posted is not proper service to the applicant,
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particularly in view of the fact that applicant
was absent and under treatment for his ailments.
He has further argued that his suspension was
equally illegal and reflects the malafide
intention of the respondents. His transfer during
the period of suspension 1is illegal particularly
when the suspension order stipulated that during
the suspension period his Headquarters would be at
Panihawa Railway Station. He has also challenged
the enquiry report which is totally in violation
of the Railway Board instructions as well as the

Rule 9 of the Rules ibid.

10. Learned counsel for the respondents, Sri Anil
Kumar hotly contested the contentions/claims made
by the counsel for applicant. He submitted that
malafide cannot be alleged without impleading the
officer by name as respondent. He argued that all
possible opportunity of hearing was provided to
the applicant and efforts were made to associate
the applicant at every stage of the enquiry but he
intentionally avoided to appear before the Enquiry
Officer and 1in such a situation the Enquiry
Officer was left with no choice but to hold the
ex-parte enquiry and submit the report. He has
also submitted that the applicant did not even
submit the statement of defence in reply to the
charge-sheet which was duly served on him. He

concluded his argument by saying that the impugned
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orders are perfectly legal and the O.A. may be

dismissed.

11. We have heard the counsel for the parties at a
considerable length and considered the rival
submissions made by them. We have also perused the

records very carefully.

12. Having regard to the rival submissions made
across the bar and taking into account the fact
situation of the instant case, there are some
issues which survive and require elaborate

examination and adjudication. These issues are as

under: -
(I) The first question 1s regarding the
allegation of malafide against the
respondents. The contention of the

counsel for the respondents that it 1is
mandatory in law to implead the officer
by name as party respondent cannot be
accepted as full truth. It is true that
preponderance of the decision of the
Apex Court support the contention of
counsel for respondents. However, it 1is
equally true that ‘'malafides’ violating
the proceeding may be legal or factual.
The former arises as a matter of law
when a public functionary acts
deliberately in defiance of law without
any malice intention or Iimproper motive
whereas the latter 1is actuated by
extraneous consideration. In this case,
issue of a minor penalty charge-sheet
to the applicant followed by subsequent
withdrawal indicates that the
respondents had no case for imposing a
minor penalty on the applicant. The
transfer during the currency of the
suspension period despite the
stipulation 1in the suspension order
that his Headquarters would remain at
Panihawa appear to us a clear defiance
of procedure. It clearly shows that

\



(II)

there 1is legal malice 1if not the
factual malafides. We get support for
our view from the decision of the Apex
Court dip 4982 t3) S.C.C 71, Similar
view was taken by the Apex Court in the
case of Mahesh Chandra Vs. Regional
Manager, U.P. Financial Corporation-
1993 (2) SaCaG 278y as such the
contention of the applicant cannot be
accepted as full truth and his
contentions fails on this score.

The second question which is of crucial
importance is regarding the decision to
hold the ex-parte enquiry and the
preparation of inquiry report along
with relevant rules/procedures to be
followed during the inquiry, we would
like to extract the Railway Board
instructions contained in letter No.SE
189/69/5C152/69 issued on 18.06.1969
which reads as under:

“"What is an ex parte enquiry- An ex
parte inquiry means an inquiry held in
absence of the delinquent official or
his defence helper. It 1is held under
Rule 9 (23) of DAR which says that "“If
a Railway Servant to whom a copy of the
articles of charge has been delivered,
does not submit the written statement
of defence on or before the date
specified for the purpose or does not
appear before the inquiry authority or
otherwise fails or refuses to comply
with the provisions of this rule, the
inquiring authority may  hold the
inquiry ex parte”

Thus the essential ingredients of an
ex-parte inquiry are:

(a) The articles of charges must
be delivered to the
delinquent,

(b) He should either-

(). not submit his defence,
or
(Ers ) otherwise fail or refuse

to comply with the
provisions of Rule 9

How to hold ex-parte inquiry- For
holding an ex-parte inquiry the
articles of charges must be properly
served on the Railway employee
either in person, or as per
registered post, or by pasting at
the working place, as the case may

o TR
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be. If the employee does not give
the defence despite being served
with the memorandum of charges; or
after having given the defence, does
not turn wup, o©r having turned up,
does not sit in the inquiry then the
ex-parte inquiry can be held. An ex
parte inquiry demands all the
formalities of the normal inquiry
e.g. (a) the inquiry officer must be
appointed wunless the disciplinary
authority may decide to inquiry
himself, (b) he must fix the date
and place for inquiry (c) he must
hold the inguiry and call all the
witnesses and documents as cited 1in
the memorandum of charges; (d) get
the documents duly proved and record
the evidence of witnesses so as to
prove the charge; (e) where the
delinquent had not turned up in the
inquiry and adjournment has been
given with a view to hold ex-parte
inquiry, 1f he does not turn up on
the next occasion, then notice of
intention to hold ex-parte 1inquiry
should be given; {f} tindings of
inquiry must be duly drawn.”

If one has regard to the proceedings of ex-
parte inquiry and the inquiry report in the fact
situation of the instant case in hand, one can
safely conclude that the decision to hold ex-parte
inquiry and the final inquiry report drawn by the
Inquiry Officer are contrary to the provisions
contained in rule 9(23) of the Rules ibid and the
instructions of Railway Board Circular <cited
supra. The decision to hold the ex-parte inquiry
was taken by the Inquiry Officer on the grounds
(a) No defence statement on the charge-sheet was
received within the specified time. fb} The
applicant did not turn up for oral inquiry inspite
of the fact that the communication about the

appointment of the Inquiry Officer, request for

TN
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nomination of Defence Helper by letters dated
19.10.2000 and 2.2.2001 respectively were pasted
at the Notice Board of Laxmiganj Station in
presence of two witnesses and (c) None response
from the applicant. In this connection, it may be
stated that the applicant could not respond to the
charge-sheet as he wanted certain documents so as
to enable him to give a reply which was not
responded to by the respondents inspite of his
repeated requests. We fail to understand as to
why the Respondents resorted to the method of
pasting the necessary information  about the
inquiry proceeding when they were fully aware that
the applicant was absent. They were aware of the
permanent address of the applicant as they have
sent the inquiry report by registered post to his
permanent address which has been received by the
applicant and was duly responded to. Pasting of
the communication about the appointment of Inquiry
Officer, dates of holding inquiry and
communication about the nomination of Defence
Helper does not seem to be bonafide  action on the
part of the Respondents particularly, when the
Inquiry Officer, in his report, has admitted that
they were pasted because the applicant was absent
from the duty. It is true that this is one of the
methods prescribed under the Railway Board
instructions cited supra but this act of the

Respondents is not bonafide and has been resorted

, !;&Eai;j_ '



12

to complete the empty formality. On this basis,
the contention of the Respondents that he was
given reasonable opportunity as provided in the
rules, cannot be accepted as they could have sent
these communications to his permanent address as
they have done in case of furnishing the inquiry
report. Railway Board instructions, mentioned
above, clearly provides that all the formalities
of normal inquiry should be followed in the ex-
parte inquiry also. From the inquiry report, the
Inquiry Officer did not call any witness and he
did not prove any document as prescribed in the
circular cited supra. He does not record the
evidence of witnesses and the inquiry report does
not give any information about the adjournment, if
any, 1in this case. The findings of the inquiry
report have not been duly drawn. The inquiry
report indicates that the Inquiry Officer has
presumed the charges as proved as the applicant
has not responded to his communication. As such,
he concluded that the charges have been proved.

Para 14 of the inquiry report 1is extracted below

“foreepy” - -

&ld 3tRly U B HG WO 6 B
stepHIey vpusgilta rotwr e suar & tow =i
sftar PRI AR 0HI0 crerloior @ f(avess etouel
ozl 3vly R slad & 31l 3oslal wenor e
2.06,207 2,082.10, 2.11, @Sl & DHAWRT 3TAIOT
Slsar 1966 @ frersr 3.1 Q) R} a=r B) @r
3eetget e & 1”7
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From the above, we have no hesitation in
holding that the Inquiry Officer has failed to
follow the procedures prescribed in the Railway
Board Circular (supra) and the analysis of his
report is not valid in the light of rule 9(23) of
the Rules ibid. We get support of our views from
the decision of the High Court of Calcutta in Ram
Darash Dosad Vs. Union of India, 2004(2) ATJ 48
(HEWmECI .. ). In the similar facts situation of the
case in Ram Darash Dosad (supra), the Court has
held as under:-

“"In our opinion, the Enquiry Officer has
miserably failed to discharge his
statutory obligation and duties under the
said Rules and submitted an enquiry
report, which is wholly de hors the said
rule and 1s not a proper enquiry report
at all. In other words, we hold that no
person who 1s acting bonafide and 1in
accordance with rules can 1mpose any
punishment on the basis  of suclh a
report”.

In view of the above, the contention of the
Respondents that the ex-parte 1inquiry and its

reports were in accordance with the rule and law

cannot be accepted.

III. Another question, which falls for our
consideration is the allegation of
unauthorised absence from 27.5.2000 ¢to
22.7.2000 without any prior intimation
which affected the functioning of the

station. There is no allegation that he
has absented himself willfully and
deliberately. The only allegation 1is

that without information, he was absent
from duty. For want of any allegation of
willful absence mere unauthorised absence
without prior information would not per
se constitute a grave misconduct to

\
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warrant a major punishment of removal
from service. We get support for our
view from the decision of the Apex Court
in Bhagwan Lal Arya Vs. Commissioner of
Police, 2004 SCC (L&S) 661. The only
point which remains to be considered 1s
regarding the medical certificate about
which the Respondents have stated in Para
16 of their counter that the so called
medical certificate is not a medical
certificate. Same is simple application,
moved by the applicant by which it could
not be ascertained that the applicant was
under treatment of Railway Doctor or
private Doctor. In this connection, the
counsel for the applicant has submitted
that 1in case of doubt, the applicant
would have been referred to D.M.O. we
are inclined Lo agree with this
contention of the applicant’s counsel and
the applicant succeeds on this score
also.

The only question which survives for
adjudication relate to the  impugned
punishment order as well as the appellate
order. The order of the Disciplinary
Authority 1is not at all a speaking order
and it 1is 1in violation of the Railway
Beagrd eircular No.E(D&A) 78 RG 6-11 of
3.3.78 (NF/DAC 326, SE 106/78, NR 6966
which reads as under :-

“Speaking order — It has been observed in
some of the disciplinary cases that there
is an omission on the part of the
disciplinary authority while imposing any
of the penalties to pass speaking order
indicating the reasons for 1imposing a

particular penalty. These orders have
been held by the courts as not 1in
accordance with the D & A Rules. It is
therefore, desired that in all
disciplinary cases, the disciplinary
authority should invariably  pass a
speaking order. The same procedure also

should be adopted by the Appellate
Authority while passing orders on the
appeals.” :

With regard to the appellate order, we have no

hesitation in holding that the Appellate Authority

proceeded not on reason, not on facts, not on

predictable principles but on undisclosed,

o
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undisguised discretion and such order cannot be
upheld. The Appellate Authority has not at all
adverted to the points raised in the memo of
appeal of the applicant. He has failed to follow
the provisions laid down in Rule 22 of the Railway
Servants (Discipline & Appeal) Rules, 1968. We
get support for our views from the decision of the
Apex Court in case of Ram Chander Vs. Union of
India and others - AIR 1986 SC 1173. Under the
circumstances, both the impugned orders are bound

(@) dEELlE

14. In the 1light of reasons recorded above, the

O.A. succeeds on merit and is allowed. Impugned
[ . -3e:ll.2ee]
Clott™ 4y’yg;éers dated.f?O.ll.ZOOO) and the Appellate order
i ey 19:08. 2002
.. %% <"\v"’date‘dﬁkl9.8.2000 are quashed and set aside. The
Jy",;,\gm( i
e i Respondents are directed to reinstate forthwith

the applicant in service with all consequential
benefits as per law and the Rules on this subject,
with the liberty reserved to them, if so advised,
to initiate the disciplinary proceedings a fresh
in accordance with law, rules and instructions in

this regard.

No order as to costs.

~ Member-A Member-J.

Manish/-



