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Ibraar Husqain. 

son or Anwar Hu s sain, 

residence or R-s2 • 
• 
Nagarpur Tilhar ; 1 

• Oistr ict-s ~h j ~·'1,'pur. 

H I 
t 

Lelit Mohar Agri.• 

I I . 
' ' 

I· 

son or Moh11n Re:n Agri. ' 
resident of 18-A, Medical Nurshing Colony 

Railway Hospitel. I.rratnagar, 
Bare illy. 

both serving as, junior Commercial clerks 
in N.E. Railway, 
Izzatnagar Oi\ti s ion. . ~ ••••••• Applicants 

(By Advocate 3hri T.3. Pandey · ) 
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hrough Ct)1airma.~ and Ex-orf icio, · , 

Railway Board• Rail Bhauan, 

Nau Delhi ~ 
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General Manager, 

North Eastern Reiiluay, 
I 

Corakhpur • 
,, 

Divisional Rai ).way Ma nag er, 

North Eastern l ~ eiluay, 
• 

Iazatnagar Di v l~i~ • 
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Nbrth Eastern ftailwey, ! 

1. 
I 

••• 

t l:zatnag8r · Divlsipn; ' ' •' · '. · •' · j" 
e~reilly ~ I\ ,I i· .11.- • •• ~ ••• 1 •••• Raspo 

· ( By Advo r;~:.:&: Shri ~ , p ; ~ tn h ) 11 

: ··.: ~· .,: , ·:111~r"';1~*· .. : . i ., . ·1:1 ·1 

ViJ•Y Jku111ar s~~hi; j .-
1
1.1. ; · '" ·' c.,~ I:~' 

c:lon of' Late Sri shiv Bali Sigh ••• ~~ I •.1·or:·1; .~ f~ 
"'t •I I I • .,1!.Jt i . ... . , I ~ 1 !! 
' 'Qaci i bout t"35 ,yaarsi I • I i 1 • '"' i • , 
~I I £ ,~ 1 -..'1~11 ..l·' • 'j ~.!>t: • •'~ . Rya f-36 • Sh as tr! N8gar • t · ~ 

JI', .. I 1ratnagat I · , 1 -1 . : ., •<.! l · · "t j' ""· I 
a ar 11 i l. l y ( U , P , ) 1 I 4 I: :! 

I• I I I ~ 
! 
• 

I I . t I l 0 I ! t>i- • T I - • I 
0

1
a epak K .\ehor~ 8i!:>SZ' ia" ' ~ !l ! 

S
1

:> ~' or ~ late Ana~~: Kishore !Biaa.ria, I! 1, 
: I t I ! ~gad about 33 years , 1 1 I I 

R/o o-s/ae, Shastri !agar ~ I 'I 
I i I 

I z. I 
: 
I 

11 
' 

1:2zatnagar, . · j 'j , 
t · ··~4·· Blare~l~y cu ... P·.>· I I ·1 .! .. : ·· ~ · , ·· · Applicapts 

i 'I ('By . Ad vc .,.;~~ shr i R .. c. ~ Pa , hak) .• - ii I' 
I ". " lier aus 

1 
f I 1 j J 

1 
' ' f ·• 

I I ' ' ': r t t · 1,. f • ' t : ! • 
1. 

' 1 
, . I 

! 2. 

Union of' , India . t • 
' ' t l ' • • .. 

thcough the General Manag~r (Personnel), 

.N~rth Eastern ~ s iluay; , i I 1! 
General Wanager (P) orrice N!,. Railuay , 

I I ; I Gprakhpur (u.P.) ~ 
1 1 

I 
I . I I "' I I • ... .. 11 ~· •• , j 
: I I I l i1 

The Divisional R 3ilway fl enager (P), Ii:~ :1... · tf I 
North Eastern ~ ailway'.. I 11 • • ...... 

I • ~ ' .. ' ' " ; ! , " ') ~ ~ t 
~ ·~. Df vislonal ~ailwaf ~ 8nager j ~P) '. I ~ . f j 

, .I l O~ f'ice N.E. Ra.llu'y lzatnagar; !, ~ 1 
· 1 B•reiily

1
{U

1

P) i ·~··ii· 1. ~ -1 ~ ,·!·.1~ 11 , i 
' ,. • ,: • • I • I f • i .1 . 11 I I 

: , l J 
1 

\ • ' ~ • ~ j • • ' i ' : • • , • • I 1 I • \ r•, ). , 
1 

~ 
I I I I 1 • ti . 1j .. 3 • . 1 . T~e Svnior . Divi s i Qnel1 Comrne~cd'.al Mr.nager • 

1 ~ . 

1

1 N~rth Easte~:, Ra i 1uay, 
1

j1 l ,~ 11
1

' 11 J'.. t:.r- ., i' t.t Jf, 
I I'- I \ • , I f • ~ • # 1" f 1 , , I 

I atnagar, 1; I' r· ' t l ... l •!t;I; .~ .) / ..... ~911 
~ • I • .1 I I ·1 I 

:. ·· aai-ailly '·l (u: P~} '. 1

1 
•11': '· l , .. ·~ ~~ ,~·· . .c'' 

I I I • I 
I' : ;J {. ' • 1 ,. I • I i f . I ' I " l 

4• 
11 T a Divisional 

1 

R ~iluay iwtanager (Commarc~ai) • · r or I 
j O R.i'I, (c), · N , ~, 1

Railway Ofl) l.ca, · I-! J 

I I 
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1 
a~l." .) . ,• , .~ ·.t n . "': · .1 • t ~· ~··' \· "· ~ 1 · • : • I . 1 .. f ,,, •• I . . " I l ' . I ~ • ' l ~ .,. ' 1 · i I I· •' • ' 

i . 5 il: I I ha Senior bi~i~ ona.l·' Plarsonna' i .::i b.r ric. r' , , . I l 
·.:•t • • '~ .1 ·~ ) !···IL' . r (sr'1·· o. ~.ol > . '''.' . '. ,,~. r •.1• I ' ·1 .· I - 'I I .. . • . • ' I I I 
' . '. o· R Ill•: N.E i Rail ay ··btf 1' ·~I Itatt..i!i.r . • .. ... • . I t l I. . r. . . lJ I\ ) , l • 1 • 1 ·• .. i·, •• t 1 :.t I 

.. • .. • '.t "7 ~-\ ar11t11y C, ·~· •· 1.·1t,..,·: r.t '- · f !,;~ • 1• t,; ...... : ·~,~t · ·l · I - · . ~ . '"-' ·' · I~ J ,. . ~ 

• '";' ~ ri Manil ~h •. Kuina~ ~.~.~,v~~t~va ' Clerk , workirig : ~jJ ., ~t j 
' · ·,!" ! " ·. ·~ · ' ' j; i ' I kaah! Ur l<iisganj~ •'1d 

• ''r tS.ri Mahaah . cti r.ndl'a ,Sharma, Kethg dam N;E; R y.
1 

r. ' ;.\ \11 • "' !I I • I ~ I I 
i( I I I • . ' I 
· I " · l ·j Stati na~ · . . .... i . t 

; .·.! • Sri sushU ku~:ar l Sar r 11.1ar: , I lj' , 
I •"' I \I 

'·:. :_,1ul i t'· '.Ji;' ·~ :· I' I ··· ~ ··1 ··· !~ .... aaponde~t t· ! 1 I 
I • , t I . j I· I : I ' ! . i , I . '1 I ~ .. ,r. 

'J , ;~· .Adv~o.~t~ .'sh; 1 Ki P. s 1 ngh ) ' · , ·1 1· ·.~ 
r _. . I I l . . . f . j . 1 1, ) . , 

! I I t l' . r •I 1 :" i I j ; •; • - 1e. .. : f• r:." 

... :- • f ii. r., ,, t~i':.i,-; rl· '.~ ·: : £ ;R.· •. ' . ,::, :.. : . t r: i. ~1 .. •. r II l . i I 1\ ·' , . • • ' f:l•\f . "1 

, , • I I~ l, ' · , .;., .... 1 · ' • ' 

th I,. •. r<. •• •:: 1 ! r! b . 'I l . • . .. . . . I I i} ' 
H N',BLE · AJ GEN. K. K. SRI\IASTA\/A,MEPIBER-A 'I' _, ·

1

• t, ... j 

I: 1 l 1 ·; . 11 ' c " I ' I ' I I 
1 Since the cont.roversy involved in both!Jthe O.Aa and , 

I 'l • 'I I I I l I ' I I I I ~ 
also 1tha i relief a claimed: are similar, this o.f'• ia being I "' 

I t I l ' ' l 
I ' I • ' I I da1ct~ad . y a common o~ d~r. badinr q.A. be!~ 126:;/02. , ! 

I 
I I I 

• I I f I 
I I" : l 

0.1 A~ N0.22/03 
I ~ ' I 

,I .. · j! .. _1 I ., Tha appllCants uera appointed as Juniorllcoaimarc!al : ,. 1

1 

! ' •; i ! I ' 1 I ' . I ti! Clark ' in1 N;E, Railway du r ing the yeJ 1988. Tha appil!cant ; ' . ~1 I 
I ; t If I I .. I I . l • ~ II - . ;.:] I 

na.1 rile~ a i'epresantatihn bettorai r i apondent 10.2 ()n s.o ;1989 I -~ I 
I . 11 . . ' 

1 
~ to~. ·~Pi;>.i~tmant;/promol;ton._ on ~he p . , at Cu~~ c.~~odah Ii .; i' ;~ 

1. 1 / I ' I \ I l . ' l } I 
On Ith& post or Guard,; I The applicants retuaad t~a.tr praaot oh . " · 

I ' I ' I I ' . . L· I) . I(' . . .. ~· 
11 lt • • 11 ·• . , ~ ... ~· -... ' "· I " ·i · 

•I " ' 11 I I . ' . ... . I . I 
a ht 

1

11. ~ula1 
ali Piuij 124' (? ) 1Dt ~REl'I ~·ii ! no art ad ~h~rugh u~ i~h l I . , 

1 • 1, , .. . ., r , · 1 • 1 ! 1 , • 1 -
the 1Sahior1 Commercial Clar ka uare also mads eligible ro.r 

. l ' ' "'t G\~ i:- I • J I I I aelect~1on to tha post o ~ Guard•• l~--~-~: :.-"-f;..=-}.~ -".~i.r .'V ..... ~.,~·~ 
11 : 'I ' . n ' -~ • ~ , . , ,... ·~ • r ~- r 
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A notirication was issued rar selection by Guard (ggods) on 

16.10.2002 but in the list or eligible candidates ror selection 

or Guard (goods) tha name~ ur tha applicants did not figure. 

Aggrieved by the same the a~plicants filed this O.A. in which 

this tribunal vida interim order dated 10.01.2J03 directed the 
... 

respondents to ollow the applicants to appear in the written 

test held on 10.01.2002. The claim or the applicants has been 

contested by tho respondents. 

Q.A. NO.tz...§.5 QF 2002 

In this O.A. f ilcd under section 19 or Administrative 

Tribunals Act 1985, the applicants havo praye ll ror quashing 

the notification dated Z4 • . J9.2U02 and Railway Board Circular 

dated 05.06.1998 circulateJ by respondent no.2 vid~ order 

dated 24.12.i998 (Annexure A-1 & 2 ) with rurther direction to 

respondents to re-structure end re-cast the correct Seniority 

list of Junior Co~mercial Clerks, Senior Commerci~l Clerks 

both, in terms or judgment laid down by Hon'ble Supreme Court 

in the case of A. K. Junaj " 11 to give the finality to the 

seniority list. 

2. The racts, ln sho, t, are that the applicant no.1 was 

·-
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appointed as Junior Commet cial Clarks in April 1987 in 

lzzatnagar llivision and a pplicant no.2 uas appointed as Junior ! 
Com:nercial Clerks in th u JWne division in J u ne 1988. As per 

tha applicant they submi lted their options for promotion rar 

the post or Guard (goods) in pursuance of the provisions 

r 
I 
, . 
I 

contained under para 124( 1) (II) (b) of' the !REM on vorious j 

dates. Both tha applicants ware promoted a s Senior Commercial 

Clerks during 1993,199S a nd 1996 but they r efused to accept 

promotion as Senior Commercial Clerks as il.~~ -.,e:• ~·"ICfuv 
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i I· I 
I, I 
I t , 

~~I I 
thev had elready submitt~d option for promotion to the9 po~t6 or 94 ,i 

\Jon dirferent datsas during the pr-r iod rrom 09.11. 19 O .., .4. 1 
Guard(gaadsl,: The raspandant no.:l , lssued Sani~r i ty List or i I 
Senior Commercial Clerks and Junior Com1nardial Clerks on 1 

20.os.1996 and 26.06.1999. Tha Rsiluay Board issued 

circular dated OS.06.19 JO addll'"9 para 124 III in IREM. A 

notification ror the post or Head Commercial Clerks amongst the 

Senior Commercial Clerks \.•es issued on 24. 09.2002 not ity ing the 

list or eligible candidates in uhich the n~nas or both the 

applicants do not find place. Aggrieved by this the applicants 

have riled this O.A. Thia Tribunal by order dated 03.12.2002 

passed the interim order <:t irect ing the respondents to allou 

the applicants to appear l n the selection held ror Guard (gqods) 

on 1~. 0 1.2003. The appli~ants have appeared in the selection 

and h~ moved Civil Misc. Application no.1903/03 praying that 

the direction be issued t o the respondents to declare the result 

of the applicant in the aforesaid selection held on 10.01.2003 

end 25.03.2003. The clai111 of the applicant has been contested 

by the respondents by ril ng CA. 

3. Shri T.s. Pandey . learned counsel ror the applicant 

submitted that once the e •plicants had given option ror 

promotion to the post or liuard (Goods), the a ctio n of the 

respondents in not includk ng the names or the applicants in the 

list or eligible candidet 1 ~ s ror selection to the post of Guard 

{goods) is illegal, erb it~ ary and diacri~inatory. The names 

or tho juniors have been l ncluded in the list ignoring the 

senior i ty or the applic a n . s. The learned counsel ror the 

applicant at'gued that one • they had refused promotion as Senior 

Commercial Clarks during 1993,1995 and 1996 on the basis that 

t I 
I I : · 
? l I 
Ii I I I 
; i l 
; I 1 
f. 
' I 
I ' 

1 {. 1' 

. t. 

] I . , l 
; 1 ~I 
•I . 
I • 

l ' 
~ 

! 
I 

I 

!j 
1. 

j 
I 

1 

1 

they had given option f at' promotion to the post or Guard (goods). I 
tho roapondenta could noL ignore tha claim o f' the applicants. f 

l 

) 

J 
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4. The learned counsal ror the applicant also sub111 it ted th et · 1 
l 

the seniority list or Senior Commercial Clerks and Junior 

Commarcial Clerks issued on 28.05.1996 and 26.06.1999 are 

incorrect as they ere in violation of Apex Court judgment in 

A.K. Juneja II case. The learned counsel stated that the above 

seniority lists are tentat i ve r..__11!1 provis ional and, therefore, 
,...Iha respondents have~ 

they cannot be treated to ' b 1.1 f inaJ.../to re-caot the \taniority 
'"'· ~~""' ~\ l»v\lt ~\()\ 

list as and uhen promotion orders ore i s sued. In fact. no 
#--. 

f inel seniority list hes been issued by respondent na.3 nfter 

re-structuring 1.1.e.r. 01.03.1933. In support or this the 

l e arned c ouns el has placed reli a nce on the judgment of Apex 

Court in case of A.K. Junej a II. 

s. The learned counse l for the applicant also challenged 

the Railuay Board's Circula r dated OS.06.19 98 by uhich pare 

124 III haa been added in lREn making Senior Camrnercial Clerks 

eligible to appear in the s e lection for Guard (goods). In 

r act, the circular is viola tive of' Article 309 and Article 14 

o f the Constitution of I ndi a. The learned cou nse l has placed 

reliance on the judgment or Hon'ble Supreme Court in the case 

of u.0.1. Vs. Tulsiflltt Pa t e. t reported in 1907 UPLBEC 1241. The 

l e arne d counsel submitted Lh at the Executive orders c a nnot pro­

vail over the statutory pr oviaions and since the instructions 

or the Railway Board dat ed .US.c6.1 998 are executive in nature 

they c annot form the part c·r statutory provis ions or !REM. 

The learned couns e l rar tho applicant rurther submitted 

that kseping in view the or tion of the applicants and their 

rofusal again and again t o~ prumotion to the post of Senior 

Commerc ial Clerks, th e a tl Pl icants are eligible for promotion 

1 
I 
I 
! 
I 

! 

f 
I 

l 
I 

.-

I 
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to the post of Guard (good~) . Th~y have appeared in the 

selection held on ie.01.zoo3 end 25.03.2003. Th~ir results 

should be doclared and if ~hey are tound successful, they 

should bo sent for traininu as per rules restorif'9 their 

seniority via-a-vis those uho have already been sent for 

tr oining. 

! 
I • I 

7. The learned counsel for the applicant finally submitted 1 1 

that respondents were given number of opportunities ror filing 

counter arfidavit uhich they have not and. tharerore. the 

version or the applicants hae to be taken as correct in vieu 

or the judgment of Hon'ble Allahabad High Court in the case or 

Juggi Lol Kamalapath Vs. R. J. Gupta and Anr. reported in AIR 

1952 Allahabad 407 (V 49 C 100). 

a. Resisting the cla i II or the applicant s Shr i K. P. Singh 

learned cuunsel for the re~pondants at the outset submitted 

that CA has been riled ln ~he connected case i.e. O.A. No.22/03 

and since both the cases a ~· e connected the s a.11 e holds good for 

this O.A. also. 

9. Th e lear ned counse 1.. for th e respondents sub:nitted that 

by giving option it does not mean that one's seniority uill 

not be arf ected ir one r P.P· 1sed the promotion. In the instant 

case. the applicants have l:efusad their promotion to the post of 

Senior Commercial Clerks during 1993,19 )5 and 1996 and each 

time their seniority 1.1as bound to be affected. Respondents 

gave, time and again their refusal uhich uas accepted by the 

competent authority result l ng into loss or seniority by them 

on each occasion. The sen~ority list uas revised as per the 

8oard'5 direction g iven 1'r11:n time to time. The names of the 

l • 
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l I 
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oµplicants uas shoun et right ploce in the seniority list or 
Commercial Clerks in the pay scale or Rs.975-1540/- {3200-4900 

RPS)• Tho applicants uora not in the er itar io or calling up I · j 
in the uritten test as per 1x3 rormula and hence the applicants ! J 

uare not celled for ~election for the post or Cuard(goods). 

10. The laarned counsel ror the respondents submitted that 

Railway Boord is competent to issue circulars and the circular 

dated OS.OG.1998 is not in violation of Article 309 and Article 

f 
i 

t 

I 14 or the Constitution of India. The lcernad counsel rar the 
I ! 

respondents submitted that berore Fifth Pay Commission Report 

Senior Commercial Clerks and Guard (Goods) uere in the same 

9Cala but after Fifth Pay Commission Report Pay Scale or Guard 

(Goods) uas ernanced andt therefore, arter careful consideration 

l I 

Board is sued the i111pugnad circular dated os.06.1998. I I 
I 

the Railuay 

l l • The lear nad counse l for the res pondents r i nally 4 

submitted that the applicunt9 appeared in tho selection for 

Guard {ggods) held on 1s . 01.2003 and 25.03.2002 because of 

interi:n order of th is Trit1unal date d 03.12.2002. Since only 

three times the rumber or vacancies for Co:n:nercial Branch uas 

to be considered, the nam-3 s of the applicants uas not included 

in the list or eligible candidates due to their earlier 

seniority and, ther e fore, once they were no t eligible the 

l,i 

court should consider th a t their appearing ln the selection 

because or interim order should not be considered as eligibility. 

12. We h ave heard co·i nael for the parties. carefully 

considered their submiss.l ons and closely perused records. 

13. . The learned c uu n!Jel ror tha applicant hos argued that 
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the applicants have glvpn their option rar promotion to the 

post or C~ard(goods) and accordi~ly reruaad their p~omotion 

to the paat at Senior Commercial Clerks. Tha respondents could 

not ignore the claim of the applicants. Ya do not f' ind much 

subatanca in this argument. There is no Rule which 3.ays down 

tor maintaining a aaparata seniority list in regard to those 

[ 

who opt ror a particular promotion and rerusa the promotion in 

their straa~. The vary fact that the applicants rarused their 

promotion in 1993,19~5 and 1996 they had to loose their seniority 

each time as per rules and the applicants cannot take the plea 

that since they had given option their seniority could not be , 

aeracted. The learned counsel for the applicant has placed 

reliance on the judgment or Hon'ble Supreme Court in the case 

of A.K. Juneja II. In our considered opinion, the same , in 

nu way, would ba helpful to the applicants. The contention or 

the learned counsel ror the applicants that as end when promo­

tion orders are issued, seniority list has to be re-casted in 

view or the judgment of Hon'bla Supreme Court in A.K. Juneja 

case would go contrary to the interest of the applicants 

because uhen they refused promotion to the post of Sanior 

Commercial Clerks in 1996. they contiB.Jad to be working as 

Commercial Clerks. Theraro~e. the argument of the applicant's 

couns~?l t hat the nrinea or the applicftnt • s juniors has been 

incorrectly included at serial nos.19,20,21,30,39,51 and 52 

ror selection to the past of Head Com:nercial Clerks does not 

hold good because the per ~ons shown against thu above serials 

had alrea-y been promoted as Senior Commercial Clerks whereas 

opplicants continued to be Commercial Clerks. Fro~ perusal 

of Annaxure A-11 or O.A. ND.22/03, 1.1h ich is the representation 

of Shri Vijay Kumar Slngh a pplica nt no.1 of O.A. No.22/03 dated 

09.10.2002, it is established th ut all th e applica nts in bath 

L 

' 

• 

I 
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the o. Aa uere only Comrner c i al Clerks on 09. 10. 2002 and not the 

Senior Commercial Clerks. Thererore, the applicnnts cannot 

claim 

their 

14. 

the seniority as Senior Commercial 'tf ers keeping in vieu 

initial data of seniority partaininglthe yoars 1987/Ba. 

Besides all thosa who are alleged to be j unior to 

a pplicants in the list d~ t ~ d 24.o~.2U~2. are irl I act not junior 

to the a i:> plicants as they were already Senior Com 11 erciel Clerks. 

~a find substance in the sJb1niesion of the l earn3d counsel for 

' ' 
• I 

I 

I 
I 

! i 
I 
t 

the respondents that the a ,Jplicants did not fell in the criter i a 

or calling up in th e urittan test 

applicants counsel has cn al longed 

as p~r 1x3 for · iula. The 
\•legality~..., 

th 8 I or tha R ailuay 

Soard Circular dated OS.OB.1998 by uhich th e Senior Commercial 

Clerks have been made eliyibla t u appear for sel .ictio n f o r 

Guard(goods). The argumer't of th e applicants is that the 

circular is in contrevanti ·:>n of provisions of pe.t' a 124 (1) 

8. (2) Qt" IREM, by uhich para 124 (3) has been adJad ;oa ki ng 

Senior Commercial Clerks t l ig ible to a~pear in t , e selection 

for Guard(goods ) . The co1 nse l f'or the applicantJ in both the 

0.As pleaded that if Se ni t:: Co·nmercial Clerks ara made eligible 

to appear in selection ro1. Guard(goods), Com.nercial Clerks will 

never ge t a chance to aPPtar r ar se lection for p~ omotion as 

Guard(goods). The/ also ~ l::aded that oar lier t o the issue of 

the c ircular dated .JS . 06 .. ·. 998 , Senior Comrnerc ial Clerks uare 

not eligible to app ear fat selection as Guard (g~ods) because 

the scales of Senio r Comn1 rcial Clerks and Guard {goods) uore 

se:ne. The learned counso relying upon the judg oent of Hon'bla 

Supre:ne Court in the cace 'J f TulsiRam Patel (Supr a) submit t ed 

that the executive order rannot prevail over the statutory 

I 

• 



• 

r 

I 
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.;" • 

• 

, 
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• 
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provisions. 

1s. Shri T.s. Pandey, learned counsel for the applicant 

also argued that the Railway Board Circular dated 05.06.1998 

has got to have the approval or the Department or Personnel 

in consonance uith the Govern~ent policy, thererore, these are 

the Executive instructions and thasa inatructions caonot .be 

·-

. 1 
I 
I 

\ . l 
I I · t 

included as part of statutort provisions containe1 in IREM. ~~ I 
'-in the C099 or TulsiRam Patel(Su;niJ I 

In para 124 the judgment of' tion'ble Supr eme Guurt/th.eir 

Lordships have observed that "Executive instructions stand on 

a luuer rooting than a statutory rule for they do not have the 

force of a statutory rule". In the present case the lau laid 

doun by Hon'ble Supreme Co~rt will not be applicable because 

the instructions of the Ra ::. 1wa1 Board have statutory force as 
I 

held by Hon'ble Supreme Cot1rt in the case or s.s. Vedera Vs. 

u.o.I. and Ors. reported in 1369 SC 118. In p&ra 25 of the 

judgment in the case of o. ·1 . Vadera tl1e follo\Jing has bee n 

held by their Lordshl~s:-

•the Railuay Est ab .. ishment Code has been issued. by 
the President, in ~he exercise of his powers, under 
the proviso to Ar t 1 309. Und2r Rule 157, the President 
has directed the RJiluay Board, to make rules or 
general application to non-gazettad railuay servants, 
under their contro l . The rules, which are e:nbodied 
in the Sche:nes, fr am ed by the Soard, are uithin the 
pouers, conrerred ~ nder nule 157, and, in the absence 
of ant Act, havi ng been passed by the 'appropriate' 
Legislature, on th2 said matter, the rule:J, framed 
by the Railway Oaa~ d, will l1aue full effect and, if 
so indicated, re t r 9 spoctively also. Such indication, 
about retrospectiv J e Prect. i:J clearly there, in the 
pro\lisions." 

The same view has been t a~a n by the Hon'ble Supreme Court in the 

case or Shy am Sunder Vs. U.O. I. e ::d Ors. r~porte ,J in AIR 1969 

SC 212 (V 55 C 40). 

l 
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16. The laornad c ounse l ror th e applic ant has olao placad 

reliance on the judg1nent or this Tribunal dated os.02.2002 in 

O.A. No.317/01 regarding ~ e int e nance or Seniority list. We 

have carefully peruoed th ~ s em a a nd ue r ind th a t th e above 

CA9B is ea9ily distinguishable and will not be vpplicable in 

this C .JSBe 

17. In th e r acts and citcumsta nce s nnd our afor esaid 

discuss ions. we do not fi nd ar1y good ground for interrerence. 

Th ere i s no merit in both tn e O.As. 

180 M.A. No.1903/03 i n O.A o No.1 265 / u2 i s for declaring 

• • • 

the r esult or the applica '1t lo!h o wer e permitt ed to appear in the 

s~lection on 10.01.2003 a n rl 25.03.2003 because of the inter~n 

order of this Tribuna l d ot 11 d 03.1 2. .~ 003. Th e s~n e i a r e jected 

be c ausat in view or our d i~ cusa i o ns , th e applicants were not 

elig ible for appearing i n t, e sa id se l ection. Similarly 

M.A. No.680/03 is als o re jr::: t EJ d o n t he s arna ground. 

19 . Bo th the OoAs f a i l a r.d ar e dis mis9ed as lacking in 

mer .i t. No costs. 
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