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son of Anuar Husgsain,
residence of R=02,
Nagarpur Tilhar%:
District-Sahjanhpur,

2, | Lalit Mohan Agri,
son of Mohan Ra$ Agri,
resident aof 18-A Medical Nurshing Colaony
Railuay Hospitel, Irratnsgar,
Bareilly,

both serving as junior Commercial clerks
in N.E. Railway,
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(By Advocate 3hri T.S5. Pandey )
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~ through Chairman and Ex=officio,
Railway Board, Rall Bhawan,
New Dglhi, e it
24 Ggnaral Nénaga;.
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3. Divisional Railuay Mgnager,
.~ North Egstern Hailuay,
. Izz gt nagar Diulaiti,

Bareilly. .f
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A notification was issusd f?r selaection by Guard (ggods) on |
16.10,2002 put in the list of eligible candidates for selection -
of Guard (goods) the names wf the applicants did not figure. |
Aggrieved by the same the applicants filed this O.A. in which

this Tribunal vide intarim order dated 10,01.2003 directed the
respondents to allow the applicants to appeer in the written

test held on 18,01,2002, The claim of the applicants has been

contested by tha respondents,

0.A. NO.1265 OF 2002

In this 0.,A., filed under section 19 of Administrative

= ———— gy i T L

Tribunals Act 1985, the applicants have prayed for Quashing
the notificetion dated 24,:9.,2U02 and Railwey Board Circular
dated 05,06,1998 circulsted by respondent no.2 vide order
dated 24,12,3998 (Annexure A=1 & 2 ) with Purther direction to
respondents to re-=structure and re-caast the correct Seniority
list of Junior Commercial Clerks, Senior Commerciasl Clerks P
both, in terms of judgment laid down by Hon'ble Supreme Court |
in the case of A.K. Junejaz Il to give the Pinality to the
seniority list,

Za The facts, in short, are that the applicant no,1 was
appointed as Junior Commeicial Clarks in April 1987 in
Izzatnagar Oivision and applicant no.,2 wes appointed as Junior
Comnarcial Clerks in tha same divisiaon in June 1988, As per
the applicant they submilted their options flor promotion faor
the post of Guerd (goods) in pursuance of tha provisions
contained under para 124(1) (II) (b) of the IREM on various
dates. Both the applicarts were promoted as Senior Commercial
Clerks during 1993,1995 und 1396 but they refused to accept

promotion as Senior Commercial Clerks as &hﬁgt¢35¢.9¢ﬁg

.
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t h Ly ubmittad option for promotion to the post o b
hvnnagigfareaaﬁ! Sahg dur ingp the period from 09.11.1998 [~ 6.5.94

Guard(goods), The respondant no.3 issued Seniority List of

R —

Sanior Commercial Clerks and Junior Commeréial Clerks on

|

{ 1 8

28,05.1996 and 26,06,1999. The Railway Board issued

= e T R R

circulgr dated 05.06,1938 adding pera 124 III in IREM. A
notification for the post of Head Commercial Clerks amongst the
Sanior Comnmarcial Clerks was issued on 24,09,2002 notifying the
list of eligible candidatea in which the nangs of bhoth the
applicantas do not find place. Aggrieved by this the spplicants

have Piled this 0.A. This Tribunal by order dated 03,12,2002 4

passed the interim order airecting the raspondents to allow B

the applicants to appear in the selection held for Guard (goods)
on 18,01,2003, The applicants have appesared in the selection
and hae moved Civil Misc, Application no,1903/03 praying that
the direction be issued to the respondents to declare the result
of the applicant in the aforesaid selection held on 18.01,2003

and 25,03,2003, The clain of the applicant has been contested
by the respondents by Pil.ng CA,

3. Shri T.S. Pandey, learned counsel for the applicant
submitted that once the @ 'plicants had given option for |
promotion to the post of Luard (Goods), the action of the %
respondents in not including the names of tha gpplicants in the
list of eligible candidati:s for selection to the post of Guard
(goods) is illegal, erbiterary and discriminatory, The names

of the juniors have been included in the list ignoring the |
seniority of the applican.s, The learnead counsel for the |

applicant argued that oncy they had refused promotion as Senior

Commercial Clerks during 3993,1995 and 1996 on the basis that

they had given option Pocr promotion to the post of Guard (gnuds).!

the respondents could nol ignore the claim of the applicants.

W
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4, The learned counsel Por the applicant also submitted that
the aenlority list of Senior Commerciasl Clerks and Junior
Commercial Clerks issued on 28,05,1996 and 26.06,1999 are BE ¥
incorrect as they esre in vinlation of Apex Court judgment in

A.K. Junzja II case. The learned counsel stated that the above
saniority lists are tentative L"Tﬂh provisional and, therefore, [

g respondants have
they cannot he treated to bu finaLJiu a~caim*the aaninrity
e

W del Bt YA f
list as and when promotion ordera are issued. In fact, no
finsl seniority list has been issued by respondent no,3 after |
re-structuring w.e.f. 01,03,1933, In support of this the
learned counsel has placed reliance on the judgment of Apex

Court in case of A.K. Jungja 11,

e The learned coungal for the applicant also challenged
the Railuay Board's Circular dated 05,06,1998 by which pers

124 III has been added in IREM making Senior Commercial Clerks
@ligible to appear in the seslection for Guard (goods)e. In
Pact, the circular is violstive of Article 309 and Article 14
of tha Constitution of Indias The learnsd counsel has placed
reliance on the judgment of Hon'ble Supreme Court in the case
of Us0sI, Vs, Tulaifemy Patel reported in 1987 UPLBEC 1241, The
learned coungel submitted lhat the Executive ordersa cannot pre-
vail over the statutory prcvisions and since the instructions
of the Railuay Board dated 15,06, 1998 are executive in nature

they cennot form the part ¢P statutory provisions of IREM.

G, The learnad counsel Por the spplicant further submitted
that keeping in vieu the ojtion of the applicants and their
refusal again and again for prumotion to the post of Senior

Commercial Clerks, the applicants are eligible for promotion

\




to the post of Guard (goads). They have appeared in the
sgelection held on 18,01,2003 and 25,03,2003, Thelr results
should be declared and if they are found successful, they
should be sant for traininy as per rules restoring their
seniority vis-a-vis those who have already been sent for

training.

Te The learnesd counsal for the applicant finally submitted
that respondents were given number of opportunitiss for filing
counter affidavit which they have not and, therefore, the
varaion of the applicants has to be taken ag correct in vieuw

of the judgment of Hon'ble Allshabad High Court in the case of

Juggi Lal Kamalapath Va, R,J. Gupta and Anr, reported in AIR
1962 Aallahagbad 407 (v 49 C 100).

8. Resisting the clain of the applicants Shri K.P. Singh
learned cuunael Por the reapondents at the outset submitted
that CA has been Piled in :he connected case i.e. D0.A. No.22/03

and since both the cases a'e connected tha sagne holds good for

thi& Dl Ae Blﬂﬂ-

9. The learned counse. for the raspondents submitted that

by giving option it does nut mean that one's seniority will

not be affected if one refised the promotion, In the instant

case, the gpplicants have refused their promotion to the post of

Senior Commerciel Clerks during 1993,19J5 and 1926 and sach
time their gseniority was bound to be affected. Respondants
gave, time and again their refusal which was accepted by the
competent authority resulting into loss of seniority by them
On each accasion, The geniority list was revised as per the

Board's directlon given P'rom time to time. The names of the

h
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applicants was shoun at right pleace in the seniority list of
Commercial Clerks in the pay scale of Rs,975-1540/- (3200-4900
RPS), The applicants were not in the criteria of calling up |
in the written test as per 1x3 formulg and hence the spplicants

were not called for gelection for the post of Guard(goods).

10, The learned counsel for the respondents submitted that : %
Railway Board ls competent to issua circulars and the circular ? |
dated 05,06,1998 is not in violation of Article 309 and Article | E
14 of the Constitution of Indla. The learned counsel Por the ! i
regspondents submitted that before Fifth Pay Commission Report ;
Senior Commercial Clerks and Guard (Goods) were in the same

scale but after Fifth Pay Comnission Report Pay Scale of Guard

(Goods) was enmhanced and, therefore, after cereful consideration

the Railuay Board issued the impugnad circular dated 05,06,1998,

11. The learned counsel for the respondents finally _ |
submitted that the aspplicunts appeared in the selection for |
CGuard (ggaeds) held aon 18,01,2003 and 25.,03,2002 because of ' <~&!‘t
interim order of this Tribhunal dated 03,12,2002, Since only

three times the number of vacancies for Commercisl Branch was

to be considered, the namas of the applicants was not included

= — e ——— e

in the list of eligible candidates due to their earlier
seniority and, therefore; once they were not eligible the
court should consider thast their appearing in the selection

because of interim order ashould not be considered as eligibility,

12. Wa have heard rcounsel Por the parties, carefully

considered their submigsions and closely perused recordse

130 The learnad cuunsel for the applicant has argued that

k%kf



the applicants have given their option for promotion to the

post of Guard(gooda) and accordingly refused their promotion

to the past of Senior Commercial Clerks, The respondents could
not ignore the claim of the epplicantss We do not find much
substance in this argument, There is no Rule which lays down

for maintaining a seperate seniority list in regerd to those

who opt fPor a particular promotion and refuse the promotion in
their astrgan, The very fact that the applicants refused their
promotion in 1993,1935 and 1996 they had to loose their seniority
gach time as per rules and the applicants cannot take the plea
that since they had given option their seniority could not be
aBfected. The learned counsel for the applicant has placed
rgliance on the judgment of Hon'ble Supreme Court in the case
of A.K. Juneja Il. In our considered opinion, the sane , in

no way, would be helpful to the applicants., Tha contention of
the learnad counsel Por the applicants that as and when promo-
tion orders are issued, seniority list has to be re-casted in
vigw of the judgment of Hon'ble Supreme Court in A.K. Junejas
case would go contrary to the intarest of the agpplicants
oecause uwhen they refused promotion to the post of Senior
Commercial Clerks in 1526, they continuad to be working as
Commercial Clerks, Thereore, the argument of the applicant's \
coungel that the names of the applicant's juniors has heen
incorrectly included at serial nos,19,20,21,30,39,51 and 52

for selection to the post of Head Comnercial Clerks does not
hold good becausae the persons shoun against the above serials
had alreagy been promoted as Seanior Commercial Clerks uherecas
applicants continued to be Commercial Clerks., Fron perusal

of Annexure A=-11 of 0.A. Nb,22/03, which is the representation
of Shri Vijay Kumar Singh applicant no,1 of 0.A. No.22/03 dated

09,10,2002, it is egstablished that all the applicants in both

\
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the O.As uwere only Commercial Clerks on 09,10,2002 and not the A
Sanior Commercial Clerks, Therefore, the applicants cannot
claim the seniority as Sgnior Commercial ?la&bs kzeping in visw

their initigl dats of seniarity partainiHQZEEE years 1987/88,

14, Besides all thosg who are alleged to be junior to :
applicantg in the list dat-d 24,039,202, are in fact not junior
to the applicants as they were already Senior Com:ercial Clerks,
We find substance in the submission of the learnad counsel for
the respondents that the s.uplicants did not fall in the criterias
of calling up in the urittan test aahper 1x3 K?rwulaﬁ The
legality
applicants cocunsel has challanged tha [/ of the Railuay
doard Circular dated 05.,0C,1998 by which the Senior Caommercial
Clerks have been made elicible tu appear for sgselcction for
Suard(goods). The argumert aof the applicants is that the
circular is in contravention of provisians of peca 124 (1)
& (2) @f IREM, by which pzara 124 (3) has been added making
Senior Commercial Clerks ¢ligible to appear in the selection
for Guard(goods). The coinsel faor the applicants in both the
O.As pleaded that if Senicc Conmercial Clerks ar=2 made eligible
to appear in selection for Guard(goods), Comnercial Clerks will
never get a chance to appiar fPor seslection for promotion as
Guard(goods). The; alsoc jlzaded that garlier to the issue of
the circular dated J5,06. 1998, Senior Commercial Clerks ware
not eligible to appear foi: selection as Guard (goods) becsuse
the scales aof Senier Comnurcial Clerks and Guard (goods) uere

segne. Tihe learned counse! relying upon the judgnent of Hon'ble

Suprame Court in the case nf TulsiRam Patgl (Supra) submitted

that the executive order cannot prevail over the statutory
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provisions.
l
lad
15, Shri T.S. Pandey, learned coungel for the applicant l

alao ergued that the Railuay Board Circuler dated 05,C6,1998
has got to have the approval of the Department of Personnel
in consonance with the Government policy, therefore, these are

the Exgcutive inastructions and thasa ingstructions cannot .be

included as part of statutary Euuisiunﬁ contained in IREM, p:;)
v

in the case of TulgiRam Patells
In para 124 the judgment of Hon'ble Supreme Court/their

Lordships have observed that "Executive instructions stand an
a luwer Pooting than a statutory rule Por they do not have the

Porce of a statutory rule", In the present case the lagu laid

down by Hon'ble Supreme Court will not be applicaeble because
the instructions of the Railway Board have statutory fPorce as
held by Hon'ble Supreme Court in the case of B.5. Yedera Vs,

U.0.I. and Urs, repaorted in 13969 SC 118. In psra 25 of the

judgment in the case aof RB.5. VUedera the following has been

held by their Lordships:=

"The Rgiluay Estasblishment Code has been issued, by
the President, in the exercise of his powers, under
the proviso to Art. 309, Under Rule 157, the President
has directed the R,iluway Board, to make rules @f
general application to non-gazetted railuay servants,
under their control, The rules, which sre emnbodied
in the Schenes, franed by the Board, are within the
powers, confarred under Rule 157, and, in the ebsence
of any Act, having been passed by the 'appropriate’
Legislature, on the said matter, the rules, Pramed

by the Railuvay Bosrd, will hauve full effect and, if
80 indicated, retrospectively also, Such indication,
ebout retrospectiv: effect, ia clearly there, in tha
provisions."

i
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The same view has been takan by the Hon'ble Supreme Court in the

case of Shyam Sunder Vs, U.0.I. and Ors. reported in AIR 1969
sC 212 (v 55 C 40),

\
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1G. The learned counscel fPor the applicent has also placed
rgeliance on the judgment of this Tribunal dated 05,02,2002 in
0.A. N0,317/01 regarding meintenance of Seniority list, Ue
have carefully perused the aeme and we "ind that the akbove

cese is easily diatinguisheble and will not bhe spplicable in

this casss

17. In the facts and cicrcumastences and our aforesaid
discussions, we do not find any good ground FPor interferancee

There is no merit in both tne D.As.

18, MeAe NO.1903/03 in 0.A. No.1265/U2 13 Por declaring

the result of the applicat ¢ho uvere permitted to appeasr in the
selection on 18.,01.2003 and 25,03,2003 because af the inkterim
order of this Tribunal dated 03,12,2003, The sagne ia rejected
because; in view of our di:cussiona, the applicants were not
eligible for appesring in the said selection, Similarly

MeAe N0.580/03 is also reirctad an the sane grounde

19, Both the 0.A3 feil and are dismleaed as lacking in

maerit, No costs.




