Open Court

CENTRAL ADMINISTRATIVE TRIEUNAL
ALLAHABAL BENCH : ALLAHABAD

Original Application No.208 ef 2003

Thursday, this the l3th day of May, 2004.

Hon'ble Maj. Gen. K.Ke.Srivastava, A.M.
Eﬂn.b;e Mre A.Ko Bt@tnﬁ’gf. J oldie

Arun Kumar Sahani,

Son of late Ram Suresh Fam :
resident of Village Basikunthpur

(Khukhundu), Distriet = Deoria. ecessApplicant.

(By #dvocate : Shri R. Trivedi)

Versus

ke Union of India,
threugh Secretary,
Ministry of Cemmunication,
Dept. of Post, New Delhi.

2. Post Master General,
Divisien Gerakhpur.

3. Senior Superintendent Post,
Decria.

4, Chief Post Mester General,
Lucknow.

Se Sub-Divisional Inspecter

Post, Sub-divisional,
Salempur, Deoria. eeco o Bospondentse.

(By Advecate : Shri R.C. Joshi)

ORDER

In this OA, filed under Section 19 of A.T. Act,l985,
the appliicant has prayed fer quashing the impugned punisiment
order dated 13,11.2002 (Annexure-12) with directien te the
respondents to treat the applicant to be appointed on clear

vacancy and with back wages.
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2% The facts, in shoxt, are that the father of the
applicant was working as Branch Post Master at Baikuntpur,
District- Deoria. He died in harness and the applicant
applied for appointment under dying in harness rule . The
aprointment of the applicant on compassionate ground wes
approved by Chief Post Master General, U.F. Circle, lucknow
vide erder dated 17.2,2000. The applicant was issued
appointment letter dated 19.5.2000 (Annexure-3) and the
applicant tock over the charge as EDBPM on 10.10.2000.
However, the services of the applicant were teminated vide
order dated 28,2.2001 . The applicant challenged the
termination order by filing the CA No.452/2002. The same
was allowed vide order dated 13.5.2002 (Annexure-=9). The
applicant was re-appointed on the poest of Branch Post Master
Baikunthpur on 24.6.2002. However, the respondent No.S
i.e. Sub~divisional Inspector, Sub-divisione®, Salempuxr, Deoria
vide order dated 13,.1..2002 again terxminated the services of
the applicant. The applicant moved representations before
respondent No.2 on 14,11.2002, 27.12.2002 and 30.1.2003 and
also moved before respondent Ne.3 on 31.1.2003. Since the
representations of the applicant have net been decided by
respondent Noe.2 & 3, the applicant filed this OA, which has
been contested by the respondents by filing counter affidavit.

3. We have heard counsel for the parties, considered
their submissions and perused the records as well as the

pleadingse.

4, It is en admitted fact that the applicant’'s
appeintment on compassienate ground was approved by the
Chief Post hiaster Geneifal, U.P. Circle, Lucknow and in

b the
pursuance to that/appoiniment . letter dated 19.9.2000
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wes issueds The applicynt joined the poest. The applicent
was teminated by the order of respondent Ne.5 dated
28.2.,2001 which was quashed by this Tribunal by order

da ted 13.,5.2002, Thé{fellewiﬁg order wes pessed. =

"In view of the above impugned order dated 28.2.,2001
(Annexure-6) is quashed. Respondent No.3 is directed
to reinstate the applicgnt as EUBPM, Baikunthpur
within one month from the date this order is filed
before him. Respondent No.2, i.e. P.v.G. Gorakhpur,
is directed to leok into the entire issue and take
effective steps to avoid recurremce of such arbitrary
action by his subordinate efficers. We further
direct that P.M.G. Gerakhpur after decision in

QA Nool397 of 1997 will look into totality of the
matter and ensure that the applicant’s right ef
appointment on compassionate ground is safe-guarded."

Once the above clear cui order was given by the Tribunsl

we aXe of the view that the respondent No.3 & 5 ceuld net
“and- h_

issue . the oxder dated 13,11.2002/again teminated the

services of the applicant. The impugned order dated

13,1102002 has been passed in pursuance tc¢ the erder

of respondent Ne.3 dated 7.11.2002.

Se In the counter affidavit, the respondents in para-é
have stated that since this Tribunal in Qs No.1397/97 filed
by Sri Raj Kumar Gupta passed the interim order dated
23.12.,1997, +the applicant could net be given an appointment
on regular basis till the pendency of the CA Ne.l397/97.
While we agree with the respondents on this peint but

we would like te hold that @ provisienal appointment order
issued in favour of the applicant did not give leverage

to the respondents to terminate the services of the applicant
by impugned order dated 13,11.2002. The OA No.1397/97 was
finally decided by order dated 13.5.2002 and the notificatien
dated 28.6.1995 and 24,11.1997 were quashed with diregtion
to issue fresh notification for appointment on the post of

Branch Post Master, Baikunthpur and complete the process
within six months.
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6. In order to appriciate the controversy, we have
carefully perused the pleadings in QA No.1l397/97. The
responddnts in their counter affidavit filed in OGA No.1l397/97
stated in Para-4 that the applicant applied for the post

but his case could not be considered as he was minor. This
fact has been recorded in Para=3 of the order dated 9.9.2002
passed in OA No.1l397/97. The OA No.l397/97 was finally

heard on 9.9.2002 and we are constrained to point out that

the respondents did not give a whisper that the éase of the
applicant for appointment on the' compassionate ground had
already been approved by respondent No.4 on 17.2.2000 itself.
If this fact was brought to our notice by re-spondents counsel
we would have certainly examined this aspect also while
passing the order dated 3.9. 2002. It appears exthekr this 3
fact was deliberately not brwght%efore us or it waywm

omission on the part of the res?oncients.

7. There are nunbesf of gﬁfisiens of this Tribunal
as well as superior Courts whedher it has been held that the
cempassmnate appointment is gl‘anted to mitigate the financial
hardsh1p9 of the family which is indigent condition because
of the eeea;fh of bread earner , The compassionate appointment
is always‘\a permanent nature and it was the duty of the
respondents to have brought to{rth% noti% bQ::v\ﬁﬁvth.‘..s Tribunal
on 9.9.2002 that the applicant was already'\granted appointment
on compassionate ground‘f on the post vide respondents' erder
dated 19,9.2000.

Bl
8. Further the respondentg/ E;aﬁ brough%{\ovgk\para 9 of the
counter affidavit that the erder of this Tribunal 9.9.20002
passed in OA No.1397/97 has been challenged by Shri Rej Kumar
Gupta by filing Writ Petition No.54434 of 2002 before Hon'ble
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High Court of Allahabades They have also pleaded in Para-l16
and 18 of their counter affidavit that in view of the judgment
of this Tribunal dated 9.9.2002 passed in CA No.1l397/97, the
applicant could not be given appoiniment for more than gix
months. We find that the pleas of the respondents contained
in Para 9, 16 & 18 have no substance. The respondent No.3
appears to have interpreted the order without applicstion
of mind and irregularly pﬁssed the iméugned order dated
13.11.2002, VUWe are also not aware whether the respondents
have filed any counter affidavit im Writ Petition referred
to above pendingfbefore Hon'ble High Court of Allahabad
bringing out the fact thet the applicant had already been
appeointed on the post on compassionate ground?&uch before
the order dated 9.9.20023under chailenge; was passed by the
Tribunal.

e In view of the above, we find that the action of

R WA ‘be
respondent N0.3&5 is wholly illegal and they cannot/sustained
in the eyes of law. Under the circumstances, the CA is
allowed. The erder of respondent No.3 dated 7.il.2002 and
order dated 13,11,2002 of respondent No.5 are quashed with
direction to the respondent Nos,3 t0 reinstate the applicant

and pay the backwages.

10. In our erder dated 13.5.2002 passed in CA No.452/02
the respondent No.2 i.e. Post Master General, Gorakhpur was
directed to look into the entire issue and take effective
steps to avoid recurrence of such arbitrary action by his
subordinate officers. It was further directed that
respondent No.2 after the final decision in QA 1397 eof 1997
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will look into totality of the matter and ensurgkthat&fhﬁwmdw
applicant's right of appointment on compassionate groun A1s
safe~guarded. It appears to us that nothing has been done

by respondent No.2 in this regard otherwise the respondent
No.3 could not have passed the order dated 7,11.2002 followed
by oxrder of respondent No.5 dated 13.11.2002. The respendent
No.2 is directed to ensure that due to the arbitrary action
of respondent No.3 the department is not made to suffez}\bwuM
the amount to be paid towards backwages to the applicant
shall be recovered from respondent No.3 whose actions are

totally arbitrary and illesal.

11, There shall be no order as to costse
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