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CENTRAL AfJ MINISTRATIV E TRIBUNAL 
ALLAF.ABAD B ENGH: ALLAHABPD 

Ori9inal Applicati@n No. 1621 @f 2003. 

Allahabad this 

Hon 'ble M: .D.R Tiw.s,ri, !veml3e_r:.:&. 

Kam le sh Kumar Mishra 
son of late Ram Khe lawan fldsbra, 
Resident o f Villa~e Kaeirpur (Mishran), Post 
Nibhapur, District Jaunpur. 

• •• 1 s » App lit.:. ant. 

(fuy Advecate ; Sri A Dwivecli/ 
Sri Satish Dwivetli) 

Versus. 

l, Union of India 
through the Secretary, 
Ministry of Co nmuni.c atd on , 
Gevernment of India, 
New Delhi. 

2. The Post M.3ster General, 
Gorakhpur Region, Gorakhpur. 

3. T'1e Director Postal S<?rvic2s, 
Gorakhpur Region~ Gorakhpur. 

4. The Sr. Superintendent 0f Railway M3il Services, 
'G • Division, Ge rak hpur , 

5. The Sub Record Officer, 
Railway Mail Services, 
'G ' Di vis ion, Ba Ll La , 

(Dy Ad·Ncat.: : Sri Rajeev Sharma/ 
Sri S Sin~h/ 
Km. M3mta Sharma) 

0 RD BR --------- 
. ,; By this O.A •. , filed under section 19 of the A.T. 

Act, 1985, the a pp lie ant has prayed for the following 

re liefs : 

0a.'"1ihat too r e spenderrt s be directed to provide a 11 the 
henefits of regular appointment/regularisatien to 
applicant with effect f rem the date of order dated 
09.12.19i39 and he he allowed all the consequential 
'benefits attachecl to the post with effect from the 
said date or in the alternative the afore said benefits 
be a llowecl to applicant with effect from the date, 
the same has oeen allowed te similarly situated 
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candidate i.e. Sri Ratheen Kumar E.D. Mail Min posted 
under the re spende rrt t-b .5. 

b , That the respondents kie directed to give regular 
appe Irrtme rrt er to regularise his services on E.D. 
post and provide him all the benefits attached to 
the pcs t includin<] salary with effect frem the date 
ef regular appointment of similarly situated 
candidate i.e. $1.'i R.atheen Kumar, E.D. Ilflal Man 
posted under the respondent Ne.5. 

c , That l9y rre ans of suitable er de r or direction the 
respondents be restrained from interfearing in 
functioning of applicant and he ~e paid regular 
salary of the post of E.D .. Mail Nan. n 

2. Filtering eu t the details, the material factual 

matrix te adjudicate tha controversy is that the 

applicantt son cf freedom fighter, registered with 

the District 5llployme nt Exchange, was interviewed en 

06.07.1983 (Annexure 11-3). He was employed as Casual Lahiour 

in the office of Railway lkiil Services, Shahganj with 

effect from 06.07~1983 and since t~n he is continuing 

in employment under the respondents. 

3. In pursuance of instruction contained in D.G. Pest 

letter (Anne xu.re A-4) for giiving preference to casual 

worker ef the Department in recruitment to E.D. Pe s ts , the 

applicant app Lde a for appe Lrrtrre rrt to the post against 

existing vacant post ig0JG1 Divisuen, mallia (ARnexure A-5). 

He was illegally ignerecl and ether person was selected. 

The Director, Pgstal Services by his order dated 

23.11.19i:39 set aside the se Le c t i.cn and ordered fer 

appod ntne rrt of the applicant alon§wi th Ratheea Kumar 

and the applicant with Ratheen Kumar were appointed 

as E.D. hBil Nlan by order dated 09.12.1989 (Annexure P-7). 

1-k>wever, the respondent Ne.5 witoout disclosing any 

reason and passin9 any order stepped taking any work 

from 12.12.1989 frGm the applicant and Ratheen Kumar. 

4. Bein~ aggrieved, he made representation t.e the 

Cempetent Authorities ©n 19.12.19a9 and· followed it by 
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several reminders for allowing him du ty and sa iary i>ut 

n© action was taken. Between 1989 ancl 1995, the 

applicant made several representations which are at 

Anne xure s A..8 to A-13. lVeanwhile, Senior Suptcii. 'G • 

Ddv Ls Len Gorakhpur lay his letter dated 18.03.1997 instructed 

S.R.O. R.M.s. Ballia for appointment of Ratheen Kumar 

against the existing vacant E.D. Post (Annexure n-14) 

and Ratheen Kumar was app0inted. The applicant who was 

similarly situated was ignored. hhen the matter was 

taken up ity the Director/Secretary and the f;}ost M3ster 

General, G<Llrakhpur Region, the applicant was ad.justed as 

part time Attendant my the orcler dated 29.11.1999 

and the same Senior Suptct. of Railway Mail Services, 'G' 

Divisien cancelled the aDove order by order dated 

09.12.1999 and the applicant was Lnf o rne d that he would 

be adjusted a!Jainst future vacancy (Anne xure A-20 and A-21). 

5. ~ain the applicant represented te various 

authorities including the H..tman ResG>urces Development 

and Prime Minister. fu was finally engaged an daily 

wage at Rest I-buse, Shahganj with effect from 17.11.2001 

(Aonexure A-26) and was issued Identity Card with the 

designation as E.D. Nail Nbn (Annexure A-27). Ira 

applicant, since the date of en~agement on 11.11.2001 e n 

daily wages ~asis, has se an representing for parity with 

Ratheen Kumar and Begularisation of his service. Between 

3.6.2002 and 9.9.2003 ~ mads several representations 

but nothina has aeen done. Postal f..eceipts are at 
J . • 

Anne xur s P...28 te Annexure P...39. 

6. The action of th: respondents have assailed on 

various grounds mentioned in para 5 and its su~ paras. 

The main grcuncls @f challenge are as under:- 
of 

(i) The action is vi0lative4,erticles 14, 16 and 
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300/A of the Constitution and his regular 
appointment dated 09.12,19d9 has not been cancelled 
as the respGndents have arbitrarily stopped 
taking work fre~·him 

(ii) There is clear case of discrimination against the 
applicant as Sri Ratheen Kumar, a similarly 
situated person has bleea allowed regular 
app0intment vide order dated lffi.03.1997 & 

(iii)Non-c0nsideration of his representation for 
re dre s sa l of the grievance regarding rec.ular Lsa t Lon 
in highly arbitrary, discriminatory, unjust, and 
unre a so nai> le. ii 

7. The respondents, oo too ether hand, has contested 

the O.A. 1:Py,: filing a detailed counter affidavit. They have 

hotly contested the contentions/claims of the applicant. 

Vide para 5 of the C.A., ~h~ respondents have su~mitted that 

S.R.O. Ballia wrangly appointed one Sri Yadav a and Yiwari 

which was set aside hy D.P.S. G0rakhpur and Ratheen Kumar 

and the appiicant were appointed as E.D. ~Bil M3n vide 

S.R.O. Ballia's r~mo dated 09.12.!9@9 and they started 

to werk from 11.12.1989. Since Yedava and Tiwari filed 

O.A. No.1064 and 1065 of 1939 

. t·. ~ t L ., an errm:1_ ana cc nse que rrc y 1:.na 

9nd the Tribunal granted 

applicant and Ratheen Kumar's 

services as E.D .M3il Man were terminated and they were 

e.r de cad to work as Casual labour but thel, did not 

turn up f0r duty since 17.l2.19i9. 

@. Subsequently, Rathaen Kumar turned up and was 

appointed as E.D. Nail /v\3n on 23.3.J.998. The applicant •s 

app If.c a t.Len dated 25.11.1998 and 17.02,1999 w€re forwarded 

to the Pegional Office, Gorakhpur fer considaratioa 

and §Uidance and in compliance of the letter of Post 

A-13ster General doted 19.11.1999,. the epp lie e rrt was engaged 

as part tirre attendant on daily wages on humanitarian 

ground in Railway Nail Service, Rest I-buse, Shahganj 

and started te work from 11.11.2001 and since: then he is 

working as such. T~ respondents have further stated.- that 

the applicant ab sa nted himself and his name as c s sua 1 
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Labo ur was struck off f r om the list v:ith effect from 

24.09.1999. Para 22 ef C.A. states that the applicant 

could not ee appointed as there was no vacancy and 
Ratheen Kumar was appointed be c auss he was se nd er- to the 

applicant. funce the O.A. is devoid of merit and be 

dismissed. 

~. Dur in9 the course of hearing, the learned counsel 

for the a pp lie ant, Sri Ani l Dwivedi has submit teEi 

that the applicant was first appaante o as casual labour 

with effect from 06'.07.1983. Further he was regularly 

apr$inted as 2.0. M:-::d l !van with effect f r o.n 09.12.19s9 and . i 

without giving any notice, the respondents stopped takin~ 

any work frem the applicant which amounted to termination 

of his services kiy oral E>rder. The appe Ln tme rrt of Ha the en 

Kurna r ·v.Jith eff<?ct frorn 23.03, 1998 as he turned up to 

respondents and nors-eppo Lrrtrrs rrt of the applicant 

was discriminatory as re was also similar. ly si tuatelli, 

The grounds taken by the respondents that the a pp Lf.c errt 

was junior and did not turn up te the off ice of the 

respGndent is unjust, illegal and e rb i tr er y , Non-· 

availasility of the post of E.D. Nail N.an and striking 

sf his name from the list of casual Lasc ur without giving 

him any opportunity is against the principl::.es .. , of natural 

justice. The counsel for the respondents has refuted 

the contention of the applicant's counsel. fu has 

drawn ml, attention to paras 8, 14, 16, 20, 22 and 24 

of the C.A. which speak of non-availability of vacancy, 

abse nce of the applicant, seniori tv of Re t haan Kumar 

and puru sbne n t to the official who wrongly made the 

appointment for the post of E.D.!'A3il Man. In short, 

he has reiterated the facts and legial pleas from the 

counter affidavit of the respondents and submits that 

the O .A. is <devoid of merit an::J. be dismissed. 
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10. I have heard and carefully considered the rival 

submissions 6f the ceunse 1 fer the parties and pe rused 

the ple actings. 

11. From the above discussion, the fellowing three issues 

have emer~ed which require e labarate discussion and 

adjudication:- 

(i) The appointment of the applicant as E.D. 1'ibil 
i'v'an and his disengagement wi tbeu t any show cause 
notice. 

(ii) The appe Lrrtae nt, ef Ratheen Kumar whe was disengaged 
with the applicant and 

(iii) The appointment of the applicant as part-time on 
daily wage basis. 

I would like to discuss the first pe Lrrt mentioneal 

~iove re§arding appointment of applicant as E.D. M3il M:ln 

and his disengagement witheut any show cause notice. It ls 

seen that before his appe Lrrtme rrt en re~ular basis as E.D. 

M3il rJ.an, the applicant was working as casual la}11our 

w.e.f. 06.07.1983 in the office of respondents appointed 

him as E.D. 1'\flail lVBn ~y order elated. 09.12.1989 and by 

another ~rder clated 1a.12.1989, the respondants stopped 

takinj any work from the applicant. Ne show ca use ne tice 

was served to him and it aroounted te verbal termination of 

his service as E.D. Mail Man. The r-e spcndent.s have claimed 

that he was asked to work as Casual Labour as he was working 

on that post h>efore his appointment to this post. They 

have also submitted that the applicant. left the joll> and 

did not work as Casual Labour since 19.12.19i9. In this 

connection, it may be mentionee that verbal termination 

is ille~al and once the employee has wo rke d for abe ut. 

six years, he acquires temporary status. Fr em records 

I do not find that whether temporary status was granted to 

him Gr not. Ve r-lsa L termination of his service has been 

de c Le re d illegal sy Ahmedabad Bench in the case of Sri 

Bhimjee Bhai Samnath Bhai Vs. U.O.I reported in n.'f.J. 
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1988 (2) at page 631. I reGpectfully agree with the 

conclusion of Cordinate Bench and fee 1 that, in the 

facts and circumstances of this case, not taking work 

from the applicant which amounts to termination of 

his service is equally bad in law and it canne t me 

sus tainea. 

The second crucial que stiQ'O which requires 

adjudication with regard te the pa.tity of his appointment 

with that ef Sri Ratheen Kumar. !shave noticed that 

respondents have stopped taking work from the applicant 

and Sri Ratheen Kumar was appointed against existin~ 

vacant E.D. post w.e.f. 18.03.1997. Since ~0th of them 

were similarly situated p@s'i tion and the applicant has 

alleged that this is a case of discrimination a9ainst 

the applicant. It has li)een contended that the res}JllI•Adents 

cou Id have given him the similar treatment as it was 

given to Sri Ratheen Kumar. The respondents ha.._,e submd tted 

that Sri Ratheen Kumar was senior and he was first 

ef f e r ed the post. At ether place t it has be e n submitted 

by the respondents that tbe.re was no vacancy in the 

departnP nt and they ceu Id net ef f e r him the post. They 

have also taken the plea that the applicant did not turn 

up hence he was not Gffered any post. IhesE) p Isas of the 

app lie ant elicl not appe a 1 te re a son as they are 

contradictory in term at one time they say that there 

was no vacancy and in the sans breathe they fas ten 

a lame on the applicant that he did not turn up. The 

record does not show that re spende rrt has taken any 

action to contact the applicant. It was also their 

duty to contact him if th? ir Lnte rrt Lon has been good. 

The applicant has been making representation after 

representation for allowing him in duty and eppo Lntme rrt 

similar to Sri Ratheen Kumar and to this effect 

specific ave rtse rrt has been mase in para 20 of the U.A. 
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and the re sporde nt s instead of denying the same they have 

simply stated that the appointment 0f Sri Ratheen Kumar 

was legal as he was seru or to the applicant. The respondents 

have susrn i t te o that his name was struck off f rom the list of 

Casual :Liilbour w.e.f. 24.09.1990 and th? appointment of 

Sri Ratheen Kumar was made on Hi. 03.1~97. This indicates 

that both Ratheen Kumar and the applicant were availalDle 

in the list of c a sua I Labour and to appoint one and deny 

the sane l9enefit to the app Iac ant j Ls nothing bu t sheer 

discriminatieo against the applicant. Too plea taken by 

the respondents cannot 13e accepted and is negatived. in,-: 

so far as the question of Gliscrimination ae;ainst the 

applicant is concerned. 

The last pe Ln t which I would like to discuss is with 

regard to the appointment of the applicant as part time 

worker on daily wage basis with effect from 11.11.2001. 

The record show that he has ~een issued one Identity 

Card and that Identity Card bears the designation 

'E.D. lVail Man '(Annexure A-27). 'l:'? find that tra applicant 

is working en daily 1rJage basis far more than three years. 

It indicat2s that the work is of perman:::nt nature and 
( 

,,his centa nue tdon on alai ly wage Joa sis is a~ainst all nor ms 

and is against the principles of natural justice. n"B 
Circular issued by the Government of India an the su~ject 

-e f t-he applicant and the continuation of tl'l<'? casual laoour/ 

daily wage workers stipulates that re crui tme nt of Eiai ly 

wages may be made only for work which is of Casual or 

Seasonal or Intermittent nature o.r for work which is 

not of full time nature for whi c h regular post cannot be 

created. It furtrer provides that all eligible casual 

wo rke r s are adjusted against the regular posts te the 

extent such regular posts are justified. This instructions 

are available in the? Circular issued by the Government of 

India, De pe r trae nt 0f Pe rso nne l and Trainin~ 0. M. d a tee!. 

R7.06.1988, this shows that the respondents have taken 
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no care to take action in accordance with the pe Licy of 

the Government fcf>r:-regularisation of tbs applicant and 

they are continuing him on daily wage basis for a per Lod 

ef more than three years, It is also not the case of the 
that 

respoments ,I.. they did not have the wo rk whrc h is not of 

regular nature. To continue one at daily wage for such a 

long time is against trn principles of natural justice 
and amounts to exploitation of the lall)our. In view of 

these reasons, the 0.A. is ~0uncl t0 succeed on merit. 

10. In 't he r e su Lt , tt-e 0.A. succeeds en 11Erit and is 

allowed. The respondents are directed to count the services 

of the applicant with effect from 18.03.1997, the date 

when Ratheen Kumar, an ex-casual Labo ur like him has 

been engaged by the respondents. The applicant, however, 

will not be entitled te back wages as te has not worked 

for that period. The app Ldc an t , however, will be 

entitled for back wages as Casual labGur w.e.f. 11.11.2001, 

the date on which m was engaged as ~art Time Attendant 

and his services shall l9e regularised. The'entire 

exercise shall .be completed within a period of three months I 
from the date of receipt of a copy of the order. 

No costs. 

~·:b tnbe r= A, 

;Vanish/- 


