CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH; ALLAHABAD

Original Applicatien Ne. 1621 of 2C03.

Allahaicad this the 2ulk day of JAmuwary 2005,
: J

Hon'kle M .D.R Tiwari, Momker-A,

Kamlesh Kumar Mishra

son ¢f late Ram Khe lawan Mishra,

Resident of Village Kakirpur (Mishren), Post
Nibhapur, District Jaunpur.

ee sss-Applicant,
(By Advecate : Sri A Dwivedi/
Sri Satish Dwivedi)
Versus.
1 Jnion of India
through the Secretary,
Ministry of Communication,

Government of India,
New De Lhi,

2. The Post Master General,
Gorak hpur Region, Gorakhpur.

35 The Director Postal Servicss,
Gorakhpur Region, CGorakhpur.

4. The Sr. Superintendent of Railway Mail Services,
'G* Division, Gorakhpur.

B The Sub Record Officer,
Railway Mail Services,
'G?! Division, Ballia.

essssesrespondents.

(By Advocats & Spi Rajeev Sharma/
. 8ri S Singh/
Km, Mamta Sharme)

O R D EBER
By this O.A.,, filed under section 19 of the A.T.
Act, 1985, the applicant has prayed for the following

reliefs :

"a, That the respoendents ke directed to provide all the
benefits of regular appeintment/recularisation te
applicant with effect from the date of erder dated
09,12.1989 and he be allowed all the consequential
benefits attached to the pest with effect from the
said date er in the alternative the aforesaid benefits
be allowed to applicant with effect from the date,
the same has been allowed te similarly situated
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candidate i.e. Sri Ratheen Kumar E.D. Meil Man posted
under the respendent No.5.

b. That the respondants be directed to g¢ive regular
appeintment er to regularise his services on E.D.
post anad provide him all the benefits attached te
the post including salary with effect from the date
of regular appointment of similarly situated
candidate i.e. Sri Ratheen Kumar, E.D. Mal Man
pested under the respondent Ne.bS.

c. That ey means of suitable order or direction the
respendents b2 restrained from interfearing in

functioning of applicant and he be paid regular
salary of the post of E.D. Mail Man."

2. Filtering out the details, the material factual
matrix te adjudicate the conitreversy is that the
applicant, sen of freadom fighter, registered with
the District Empleyment Exchange, was interviewed on

06.07.1983 (Annexure A-3). He was employed as Casual labour

in the office of Railway Meil Services, Shahganj with
effect from 06.07.1983 and since than he is continuing

in employment under the respondents.

3. In pursuance of instruction contained in D.G. Pest
letter (Annexure A-4) for giving preference to casual
worker of the Department in recruitment te E.D. Posts, the
applicant applied for appeintment to the post against
existing vacaent post im:JG*' Division, Ballia (Annexure A=5).
He was illegally ignored and ether person was selected.
The Directer, Postal Services by his order dated
23.11.1989 set aside the selection and ordered fer
appointment of the applicant alongwith Ratheen Kumar

and the applicant with Ratheen Kumar were appeinted

as E.D. Mail Man by order dated 09.12.1989 (Annexure A-7).
‘However, the respondent Ne.5 without disclosing any
reason and passing any order stepped taking any werk

from 18.12.1989 from the applicant and Ratheen Kumar,

4, Being aggrieved, he made representation te the

Competent Authorities en 19.12.1989 and followed it by
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several reminders for allowing him duty and salary but
no action was taken. Between 1989 and 1995, the
applicant magde several representaticns which are at
Anne xures A-8 to A-13. Meanwhile, Senior Suptd. 'G'
Division Gerakhpur by his letter dated 18.03.1997 instructed
S.R.0. R.MS. Ballia fer appointment of Ratheen Kumar
against the existing vacant E.D. Post (Annexure A-14)
ana Ratheen Kumar was appeinted. The applicent who was
similarly situated was ignored. When the matter was
taken up by the Director/Secreétary and the Post Master
General, Gerakhpur Region, the applicant was adjusted as
part time Attendant by the order dated 29.11.1999
and the same Senior Suptd. of Railway Mzil Services, 'G°
Divisien cancelled the above order by order dated
09.12.1999 and the applicant was informed that he weuld

be adjusted against future vacancy (Annexure A-20 and A-2]1).

5o Again the applicant represented te various
authorities including the Human Resources Deve lopment
and Prime Minister. He was finally engaged on daily

wage at Rest House, Shahganj with effect frem 17.11.2001
(Annexure A-26) and was issued Identity Card with the
designation as E.D. Meil Man (Annexure A-27). The
applicant, since the date of engagement on 17,11.2001 en
daily wages basis, has keen representing for parity with
Ratheen Kumar and regularisation of his service. Between
366.2002 and ©,9,2003 e made several representations
but nothing has been done. Postal receipts are at

Anne xure A=28 te Annexure A-39,

6. The actien of the respondents have assailed on
various grounds mentioned in para 5 and its sub paras.

The main grounds of challenge are as under i=

of
(i) The action is violative/articles 14, 16 and

Q:u_oi i
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300/A of the Constitution and his recular
appeintment dated 09.12.1939 has not been cancelled
as the respondents have arbitrarily stepped
taking work frer. phip
(ii) There is clsar case of discrimination against the
applicant as Sri Ratheen Kumar, a similarly
situated person has been sllowed regular
appeintment vide erder dated 18.03.,1997 &
(iii)Nen-consideration of his representation fer
redressal of the grievance regarding recgularisation
in highly arbitrary, discriminatory, unjust and
unreasonable, ¥
T The respondents, en the other hand, has contested
the C.A. by filing & detailed counter affidavit. They have
hotly contested the contentions/claims of the applicant.
Vide para 5 ef the C.A., the respondents have submitted that
S.R.0. Ballia wrengly appointed one Sri Yadava and Tiwari
which was set aside by D.P.S. Gorakhpur and Ratheen Kumar
and the applicant were appointed as E.D. Mail Men vide
S.R0. Ballia'’s Memo dated 09.12.1989 and they started
te werk from 11.12.1989. Since Yadava and Tiwari filed

T2 Lot

O.A. No.1064 and 1065 of 1989 and the Tribunal granted
intérim}\and censequently th Ku
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applicant and Ratheen
services as E.D.Mail Man were terminated and they were
erdered to work as Casual Lapour but they did not

turn up for duty since 17.12.1989.

3B Subsequently, Batheen Kumar Turned up and was
appointed as E.D. Mail Man on 23.3.1998. The applicant's
applicatien dated 25.11+1998 and 17.02.1999 wers forwarded
to the Regienal Office, Gerakhpur for consideration

and guidance and in compliance of the letter of Post
Master General dated 19.11.1999,.the epplicent was engaged
as part time attendent on daily wages en humenitarian
ground ip Railway Mail Service, Rest House, Shahganj

and started te work from 17.,11.2001 and since then he is
working as such. The respondents have further stated that

the applicant absented himself and his name as casual

3 . £
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labeur was struck off from the list with effect from
24.,09.1999. Para 22 of C.A. states that the applicant
could not ke appeinted as there was ne vacancy andg
Ratheen Kumar was appointed because he was senier 3¢ the

applicant, Hence the O.A. is devoid of merit and he

dismissed,

% During the course of hearing, the learned counsel
for the applicant, 8ri Anil Dwivedi has submitted

that the applicant was first appeinted as casual labour
with effect from 06,07,1983, Further he was regularly

appe@inted <s E.D, Meil Men with effect from 09.12.1989 and

without giving any notice, the respondents stopped taking
any woerk frem the applicant which ameunted to termination
of his services by oral erder. The appeintment of Ratheen
Kumar with effect from 23.03,1998 as he turned up te
respondents and non-appointment of the applicant

was discriminatory as he was also similarly situated.

The grounds taken by the respondents that the applicant
was junior and did not turn up te the office of the
respondent is unjust, illegal and arbitrary. Non-
availability of the pest of E.D. Mail Men and striking

of his name frem the list of casual labour witheut giving
him any oppertunity is against the principles of natural
justice. The counsel for the respondents has refuted

the contention of the applicant®s counsel, He has

drewn my ettention to paras 8, 14, 16, 20, 22 and 24

of the C.A. which speak of non-availability of vacancy,
aksence of the applicant, seniority of Ratheen Kumar

and punishment to the official who wrongly made the
appointment for the post of E.D.Mail Man., In short,

he has reiterated the facts and legal pleas from the
counter affidavit of the respondents and submits that

the O.A. is devoid of merit and be dismissed.

ey
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10, I have heard and carefully considered the rival
submissions of the ceunsel fer the parties and perused

the plesadings.

~ 1l., From the above discussicn, the foellowing three issues
have emerged which require elaberate discussion and
adjudicationi~
(1) The appeintment of the applicant as E.D. Mail
Man and his disengagement witheut any show cause

notice,

(ii) The appeintment ef Ratheen Kumar who was disengaged
with the applicant and

(1ii)The appeintment of the applicant as part-time on
daily wage basis.
I would like to discuss the first peint mentioned
apove regarding appeintment of applicant as E.D. Mail Man
and his disengagement without any show cause notice. It is

seen that befere his appeintment en regular basis as E.D.

Mail Man, the applicant was working as casual labour
wee.f. 06.07,1983 in the office of respondents appeinted
him as E.D. Mail Man by order deted 09.12.1989 and by
another erder dated 18.12.1989, the respondants stopped
taking any work from the applicant. Ne show cause notice
was served to him and it amounted te verbal termination of
his service as E,D. Mail Man. The respondents have claimed
that he was asked te work as Casual Labour as he was working
on that post kefore his appeintment to this post. They
have also submitted that the applicant left the job and
did not work as Casual Labour since 19.12.1989. In this
connection, it may be mentioned that verbkal termination
is illegal and once the employee has worked for about

six years, he acquires temporary status. Frem records

I do not find that whether temporary status was granted to
him or not, Verbal termination of his service has been
declared illegal by Ahmedabad Bench in the case of Sri

Bhimjee Bhai Samnath Bhai Vs. U.O0.I reported in A.T.J.
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1988 (2) at page 631. I respectfully agree with the
conclusion of Cordinate Bench and feel that, in the
facts and circumstances of this case, not taking work
from the applicant which ameunts to termination ef
his service is equally bad in law and it cannet ke

sustained.

The second crucial question which requires
adjudication with regard to the pegity of his appointment
with that ef Sri Ratheen Kumar. I:have noticed that
respondents have stopped taking work from the applicant
and Sri Ratheen Kumar was appeinted against existing
vacant E.D. post w.e.f. 18.03.1997. Since both of them
were similarly situated pesition and the applicant has
alleged that this is a case of discrimination against
the applicant. It has been contended that the respendsnts
could have given him the similar treatment as it was
civen te Sri Ratheen Kumar. The respendents have submitted
that Sri Ratheen Kumar was senior and he was first
effered the post..at other place, it has been submitted
by the respondents that there was no vacancy in the
departament and they could not effer him the post. They
have also taken the plea thst the applicant did not turn
up hence he was not offered any post, These pleas of the
applicant did not appeal te reasen as they are
contradictory in term at one time they say that there
was no vacancy and in the same kreathe they fasten
blame on the applicant that he did net turn up. The
record dees not show that respondent has taken any
action to contact the applicant. It was also their
duty to contact him if their intention has been good.

The applicant has been making representation after
representation for allewing him in duty and appointment
similar te Sri Ratheen Kumar and to this effect

specific averment has been made in para 20 eof the CU.A.

S
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and the respondents instead of denying the same they have
simply stated that the appointment of Sri Ratheen Kumar
was legal as he was senior to the applicant. The respondants
have submitted that his name was struck off from the list of
Casual lebeur w.e.f. 24.09.1990 and the appointment of
Sri Ratheen Kumar was made on 18.03.1997. This indicates
that both Ratheen Kumar and the applicant were available
in the list of casual labour and to appeint ene and deny
the same benefit to the applicant,is nothing but sheer
discriminatien against the applicant, The plea taken by
the respondents cannot be accepted and is negatived. in-
so far as the question of discrimination agsinst the

applicant is concerned.

The last peint which I would like to discuss is with
regard te the appointment of the applicant as part time
worker on daily wage basis with effect from 17.11.20C1.
The record show that he has been issued one Identity
Card and that Identity Card bears the designation
'E.D. Mail Man'(Annexure A=-27). I= find that the applicant
is working en daily wage basis for mere tham three years.
It indicates that the work is of permanent nature and
;his continuation on daily wage basis is against all norms
and is against the principles of natural justice, The
Circular issued by the Government of India en the sukject
of the applicant and the continuation of ths casual labeur/
daily wage workers stipulates that recruitment of daily
wages may be made enly for work which is of Casual er
Seasonal or Intermittent neture or for work which is
not of full time nature for which regular pest cannot be
created., It further provides that all eligible casual
workers are adjusted against the regular pests te the
extent such regular pests are justified. This instructicns
are available in the Circular issusd by the Government ef
India, Department of Personnel and Training O.M. dated

97.06.1988, this shows that the respondents have taken

.




-6
no caere to take action in accordance with the pelicy of
the Gevernment férfregularisation'of the applicant and
they are centinuing him en daily wage basis for a period
of more than three years, It is also not the case of the
that

respondents /they did not have the work which is net of
regular nature., To continue one at daily wage for such a
long time is against the principles of natural justice

and amounts to exploitation ef the labour. In view of

thése reasons, the C.A. is Bound to succeed on merit,

10. In the rasult, the C.A. succeeds on merit and is

allowad. The respondents are directed te count the services

of the applicant with effect from 18,03,1997, the date
when Ratheen Kumar, an ex-casual labour like him has }

been engaged by the respondents. The applicant, however,

will not be entitled te back wages as he has not worked

for that period. The applicant, however, will ke .
entitled for back wages as Casual Labour w.e.f. 17.11.2001,
the date en which he was engaged &s Part Time Attendant

and his services shall be regularised., The entire

exercise shall be completed within a period of three menths

from the date of receipt of a copy of the order.

Ne cests.

&

Member-A,

Manish/-




