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RESERVED

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH : ALLAHABAD

Original Application No. 1602 of 2003.

W
i hobad, this the QA 5 of f“id’) 2006,

Hon’ble Mr. K.B.S. Rajan, Member (J)
Hon’'ble Mr. A.K. Singh, Member (A)

Smt. Hirawati Devi w/o late Bali Ram Singh resident
of Village and Post Bhawanipur, Chunar District

Mirzapur.

(By Advocate

15

.Applicant.

:Sri I.C Pandey)

Versus

Union of India, through Secretary Ministry
of Communication, Post and Telegraph, New

2= ,‘The Superintendent of Post Offices, Mirzapur

8

(By Advocate

Division Mirzapur.

The Inspector of Post Offices, Chunar
District Mirzapur.

..Respondents.

sShri =St Singh/SEi S Seivastava)

ORDER

By Hon’ble Mr. K.B.S. Rajan, Membex (J)

The brief facts as contained in the OA are as under:-

@

(i)

The applicant was working as Extra
Departmental Delivery Agent (E.D.D.A) posted
as Bhawanipur Post Office since 19.1.1970.

In April 1999, the applicant suffered from
Paralysis and through proper channel, he
sent application to the Inspector Post Offices,

Chunar Mirzapur for leave on Medical ground
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(i)

(vii)

and also sent the same of his nephew namely
Muralidhar Singh for approval so that he may
work on his behalf till regular appointment is
made.

However the Inspector Post Offices, Chunar
did not engage Muralidhar Singh and
recruited some other persons of his choice.
The Inspector Post Offices, Chunar Mirzapur
vide his order dated 24.5.1999 sanctioned
the leave of the applicant for 90 days from
24.2.99 without pay though the applicant has
submitted application for leave from
28.4.1999.

Further the leave (from 25.5.1999 to
22.8.1999) of the applicant was duly
sanctioned by the Superintendent of Post
Offices, Mirzapur vide his order dated
16.8.99, who had also directed that
Murlidhar Singh would work on his place on
his responsibility.

However the Inspector of Post Offices did not
allow to instituted Sri Murlidhar Singh to
work on thé place of applicant. The petitioner
moved an application dated 19.6.2001 to Post
Master General for his redressal grievancés.
The respondents did not consider the request
of the applicant for allowing the substitute to

work and on very incorrect fact started
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(vii)

(i)

(i)

(xii)

(xiii)

disciplinary proceedings against the applicant
issuing a chargesheet dated 21.8.2000.

As the applicant is not in position to move a
request was made on behalf of the applicant
through his representative to adjourn the
proceeding. However, the Enquiry Ofﬁcef vide
his order dated 01.02.2001 directed the
appliéant to appear in the next date fixed
otherwise the enquiry would be completed ex-
parte.

Aggrieved against the disciplinary
proceedings, the applicant had filed an
original application NO. 1981 of 2001 which
was finally decided vide order dated
22.11.2001.

The Hon’ble Court directed the applicant to
prefer his representation before the
Superintendent of Post Offices. The applicant
preferred his representation.

However, the Enquiry Officer completed an
enquiry in gross violation of principle of
natural justice and submitted the enquiry
report on 17.6.2001 ex parte.

On the basis of the said Enquiry Report the
respondent vide his order dated 4.7.2002
removed the applicant from service.

Against the said order the applicant preferred

an appeal to the opposite party No.2 vide




which was dissmissed by O e ;Xﬁ&a
appeal dated 16.8.2002,j_Orders dated V61202
X
472002 as well as the order dated
16.12.2002 are ex-facie bad in law and facts

besides arbitrary.
2 The applicant has prayed for the following relief (s):

(1) That this Hon’ble Tribunal may graciously be
pleased to quash/set aside the impugned orders
dated 4.7.2002 and the order dated 16.12.2002
passed by the respondent NO.3 and 2 respectively
(Annexures 1 and 2 to the original application with
the compilation NO.1).

(i) That to issue a suitable ad-interim mandamus to
the opposite parties to re-instate the applicant in
service with all consequential benefit in the interest

of justice.

3. Respondents have filed their counter. Certain dates and
facts as given in the counter would suffice to show that the
Department has acted thoroughly wrongly in penalizing the

husband of the applicant. The same are as under:-
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(iii) T IR 4 oW R 3R 28.4.99 € 18.5.99 W&
fafehedr T U & SER W SEHI @iha B H
gAY b TR o1 S WEH SR sTeid SU AvE™
frieres (ST6) AR i {6 23.8.99 &1 U g, IH
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28.4,99 ¥ 10.5.99 23.8.99

é/ 11.5.99 § 10.6.99 24.8.99



11.6.99 ¥ 6.7.99 27.8.99
7.7.99 ¥ 22.11.99 13.9.99
23.11.99 § 22.5.2000 23.12.99
23.5.2000 § 23.6.00 1.6.00
24.6.00 § 23.7.00 30.6.00
' 24.7.00 § 23.8.00 28.7.00

(iv)

% Saa At aferm g Reiw 28.4.99 & v @ &
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fepam |
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(vii)

(vii)

fefie 21.8.2000 & formrliiy FrfarE st @ T X
3% WOE g 9 FEOH We A gqlaqqﬂs?ﬁq
Friers (3) IR FeigR gRT RAM6 4.7.02 # a1 @
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7 5 9 o 3 W 4 (9) @R A& B, a9 &

freg FRia FEATgER i & o)

Now the charges leveled against the applicant’s husband

vide the Disciplinary authority’s order of removal dated 04-07-

2002 are extracted below:

D

10

7 B o & akm Rie 0810 w0 Ho TR 3 Feti
27.4.99 § 9 T AR AU SYE @ STJURYd w@H
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S.

SR SAIOMI0TSITE (SRRl Tay §a) Fammecil 1964 &
a9 5 & Sewee 61 3 |

2

A qiee e 30210 THO €0 MY fsih 27.4.
99 & AU Y W IuRYT & gWI I Al
STHU FAMIYE & s TR O R &R 7 & o W@
H HA FUET 2 B3 Taell 2471 3H THR d RS 27.4.
99 ¥ 10.5.99 % IFIEEd &Y ¥ Y A IAJURAT @
AR 36 o@f & fafeenr g9 = Rl% 19.8.99 @
M U & | S| A% 11.5.99 € 10.6.99 &l
fafehear JHIOT 93 i S8 26 YR el 3 § i 10.
6.99 &l U FHX RO TW0 70 4652 {aHih 2.8.99 &R HO
H0 HY I TH UHR 11.6.99 ¥ fHA® 6.7.99 F
fafeher JHmoT 9 ot SR Gl 3 /IS0 FO 9402 i
24.8.99 @ AT 39 bR 4l dieww ¥ &b Faagar
SIHIY Wil T HUHT T SR S H SFAJURT BT
SAfofaI0 Toive (SRR ud @1 ) el 1964 & FEw
5 & 3G AE T S T THIUE 0 2 H Al SeciH R
2l

3

A SieRM B 7 39 UK GHY X SNl STgunedid @
e U g fafehed SHTOT O 9 3T QT SO Taoll 1 7
S A b U Q0 e # Waie 7w S0 faso
e (STERYT ud dar) FomEdt 1964 & AW 17 @ Al
STEA R B

According to the respondents vide the charge sheet, the

absence of the applicant was from April, 1999, whereas vide

para ‘Dha’, the Inspector of Post Offices (even without an

application) granted leave from 24-02-1999! Again, vide para

ibid, the Superintendent of Post of had duly sanctioned leave

from 22-05-1999 to 22-08-1999 by order dated 16—08-1999 and

in the very same order, annexed as Annexure 3, Shri Murlidhar

Singh had been permitted to perform the duties of EDDA as a

substitute under the responsibility of the applicant’s husband,



whereas the charges leveled against the applicant contains that
the applicant was on unauthorized absence even for this

period!.

6. Thus, leave upto 22-08-1999 had been duly sanctioned.
The balance leave, for which though according to the
respondents leave application had been received later, vide para
‘Da’ of the Counter, was neither sanctioned nor refused by the

authorities.

75 The charge sheet was issued in August, 2000 to which
the applicant’s husband through his reply denied. It was
thereafter that the inquiry officer was appointed and as the
applicant was immobile due to paralytic attack, he pressed for
time but the same was stated to have been not allowed by the
Inquiry Authority, which has furnished its report, on the basis
of which the applicant was removed from the service. The
disciplinary authority has, thus taken into account the period of

unauthorized absence. This is illegal.

=8 Again, it has been fully admitted that the applicant’s
husband was not able to attend the office due to his critical
illness. Yet the penalty order of removal has been passed. Of
course, the reason given for imposition of penalty is that the
applicant’s husband had been absent for a very long period in
excess of the permissible period, as contained in rule S of the

GDS Rules.
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0. The inconsistency thus could be summarized as under:-

a) Whereas the absence was from April, 1999, the Inspector
had taken the same as from February, 1999.

b) Whereas the period of absence up to 22-08-1999 had
been duly sanctioned, the charges levelled against the
applicant’s husband included that the applicant had
been unauthorized absentee from April, 1999.

c) Though the fact of illness of the applicant’s husband had
been admitted by the Disciplinary authority, his decision
is based on the premises that the unauthorized absence
is right from April, 1999, which is illegal. On this ground
itself, the disciplinary authority’s order and consequently
the order of the appellate authority are liable to be set

aside.

Now, when the disciplinary authority admits the physical
condition of the applicant’s husband, whether the authority was
right in imposing the penalty? Unauthorised absence is one
thing; willful unauthorized absence is another. For the later the
absentee is to be blamed, while for the former, there could be
plausible reason for absence, as in the present case. In fact,
upto August, 1999, it cannot be said that the applicant’s
husband was on unauthorized absence, as leave had been duly
sanctioned. For the rest, his physical condition was the reason
and the same had been appreciated by the Disciplinary

authority. However, the question that remains to be answered
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is what about the absence beyond the normal permissible

period.

10. Here exactly comes the discretionary power of the
authority and the expectation of the authority to invoke the
same judiciously. In this regard, a reference to the decision of

the apex Court in the case of Clariant International Ltd. v.

Securities & Exchange Board of India,(2004) 8 SCC 524 is

appropriate, wherein the Court has held as under:-

27. In Kruger v. Commonwealth of Australia (1997)
146 Aus LR 126 it is stated:

"Moreover, when a discretionary power is statutorily
conferred on a repository, the power must be exercised
reasonably, for the legislature is taken to intend that the
discretion be so exercised. Reasonableness can be
determined only by reference to the community
standards at the time of the exercise of the discretion
and that must be taken to be the Ilegislative
intention....”

28. The discretionary jurisdiction has to be exercised
keeping in view the purpose for which it is conferred, the
object sought to be achieved and the reasons for granting
such wide discretion. (See Narendra Singh v. Chhotey Singh
(1983) 4 SCC 131.)

11. Provision exists for extension of leave vide order dated
25t November 1993 appended to Rule 5 of the GDS Rules

which is reproduced below:-

“(5) Divisional Heads may sanction leave in excess of
180 days in certain cases- The instructions in force at
present, no ED Agent can be permitted leave of absence
for more than 90 days at a stretch. In exceptional
circumstances, leave of absence can be extended up to
180 days by the Divisional Superintendents. According
to the existing instructions, leave of absence in excess of
180 days can be granted by the Director of Postal
Services only in cases where the necessity for leave
arises due to an ED Agent officiating in a Departmental
Post. The Heads of Circles can sanction leave to the ED
Agents in excess of 180 days on account of genuine
illness.

2. References have been received from certain quarters
stating that past experience shows that in most of the
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cases, the ED Agents avail of leave without allowance
in excess of 180 days only to officiate in the leave
vacancies o Group ‘D’/Postman cadres due to the ban
on employment of outsiders. Since at present powers to
grant Leave without Allowance in excess of 180 days in
such cases are exercised by the Director of Postal
Services, this results in considerable delay. Since no
discretion is now exercised by the Director of Postal
Services in sanctioning Leave Without Allowance
exceeding 180 days in such cases, suggestion has been
made that the powers which are now exercised by the
Director of Postal Services may be delegated to the
Divisional Heads which will quicken the pace of issue of
sanction, settlement of gratuity cases etc.

3: The above suggestion has been examined in this office
carefully. Having regard to all relevant factors including
pressing demands from the service unions for
expeditious settlement of ex gratia cases, etc. it has
been decided that power of sanction of Leave Without
Allowance in excess of 180 days taken to officiate in the
leave vacancy of Group ‘D’/ Postman cadres by the ED
Agents, will now be exercised by the Divisional Heads
instead of the Director of Postal Services as at present.
However, the power to condone the absence in excess of
180 days on genuine illness grounds will continue to be
exercised by the same authority as hitherto before.
While exercising the powers now delegated to the
Divisional Heads, they will ensure that such officiating
arrangements of ED Agents in Group ‘D’/Postman
cadres for periods exceeding 180 days are allowed to
continue in exceptional circumstances only and not as a
matter of rule. This is essential as during such long
uninterrupted officiating arrangements, the regular
incumbents of the posts of ED Agents are required to
provide their substitutes and if such arrangement is
allowed to continue for periods exceeding 180 days as a
matter or rule, this will legitimize the claims of all the
ED substitutes for regularization of their services as ED
Agents thereby creating lot of administrative problems.
It has to be ensured that the powers now delegated are
exercised judicially with full sence of responsibility.

4. These orders will come into force from the date of issue.

S. The contents of this letter may kindly be brought to the
notice of all concerned for compliance/ guidance”. '

12. In view of the above, it is appropriate that the authorities

invoke the above rule and consider regularization of the period
of absence and on the basis of the decision so arrived at also
consider grant of terminal benefits due to the applicant.
Consequently, the impugned orders dated 04-07-2992 and 16-
~12-2002 are quashed and set aside. Respondents are directed

to consider invoking the provisions of Rule 5 of the GDS Rules,
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in the light and findings as contained above and pass suitable
orders in regard to finalization of the disciplinary case and the

consequences thereof.

13. This be performed within a period of four months from

the date of communication of this order.

No cost.
¢

Memiber-A'_ = Member-J

Manish



