RESERVED

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH : ALLAHABAD

Original Application No.151 of 2003.

Allahabad, this the 2% [} day of Meth , 2006.

Hon’ble Mr. A.K.S Member-A.

Vishnukant Shukla,
S/o Sri Kalka Prasad Shukla,
R/o H.No.372/9-Civil Lines,

Gwaliyar Road, Jhansi.
~Applicant.

(By Advocate : Shri Anil Kumar Srivastava)
Versus ]

s Union of 1India, through its Secretaryu,
Ministry of Railway, New Delhi.

25 General Manager, Central Railway,
Baroda House, New Delhi.

Lo Divisicnal Railway Manager,
Central Railway, Jhansi.

4. Senior Divisional Electrical Engineer
LS RESY)
Central Railway, Jhansi.

5% Additional Divisional Railway Manager (Ist),
Central Railway, Jhansi.

..Respondents.

(By Advocate : Shri D.C. Saxena)
ORDER
Being aggrieved by the decision of the
Respondents to deduct an amount of Rs.93,365/- from
the amount of gratuity of Rs.1,66,525/- actually
payable to the applicant at the time of his
retirement on 30.9.2001, O.A. No.151 of 2003, has
been filed by the applicant Shri Vishnukant Shukla
(herein to be referred to as applicant) on the

following grounds.
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(1)

(11)

(111)

(1v)

That the appli;c:ant was appointed as a clerk
by the respondents on 25.2.1966 and he
retired on 30.9.2001 on attaining the age of
superannuation. At the time of
superannuation, he was working on the post
of Office superintendent Ist in the office
of respondent No.4 namely railway Divisional
electrical Engineer (TRS), Central Railway,
Jhans1i.

That as per Railway Rules he was entitled to
receive an amount of Rs.1,66,525 by way of
gratuity from the respondents. But the
respondents paid to him only Rs.86,960
against the aforesaid amount due and
deducted an amount of Rs.93,365, which was
illegal. This amount of Rs.12,800.00 and
Rs.80,565.00 which collectively totals to
Rs.93,365, was deducted from his gratuity
in consequence of an order of punishment
dated 10.8.2001 and another dated 27.9.2001
passed by respondent No.4 and order dated
6.11.2001 passed by respondent No.5.

That he preferred an appeal against the
aforesaid decisions/orders of the
authorities before the ‘Controlling
Authority for payment of gratuity’ at Kanpur
under ‘payment of Gratuity Act, 1972’. But
his appeal/representation was rejected by
the aforesaid authority on the ground of
non-applicability of payment of Gratuity
Act, 1092 in his case.

That on 5.7.2001, respondent No.4, issued a
S.F. II to him which contained allegations
relating to loss of “Kanton Hydraulic Puller
Remote Control Comprising of Hollow run
Cylinder pump pressure gauge with adopter
and 2 Mtrs, High Pressure Hose” valued at
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Rs.80,565 and an “"OSCILLO SCOPE
Sr.No.589/484 valued at Rs.12,80,565/- from
the stores, for which respondent No.4, had
prima-facie held the applicant responsible.

(v) That he had given full and satisfactory
explanation for the loss of the above
mentioned goods from the stores but the
respondents, without proper application of
mind rejected his request and passed an
order to recover an amount of Rs.80,565/-
and Rs.12,800/-  respectively from his
gratuity to cover the full value of the
above mentioned goods. Total amount to be

recovered on that basis comes to Rs.93,365/-

(vi) That charges leveled against him for the
loss of the above mentioned goods are
incorrect, baseless, and concocted.

(vii) That no opportunity for personal hearing was
also allowed to him and hence the punishment
order, so lissued, 1is clearly illegal, unjust
and against the rules and 1is therefore
liable to be guashed.

(viii) That his appeal before respondent No.5 i.e.
Additional Divisional Railway Manager (Ist),
central Railway, Jhansi against the impugned
order of punishment was also rejected by the
Appellate Authority without any reason or
justification.

(ix) That there is nothing on record to suggest
that the above mentioned lost goods, were
entrusted to him and that the same were in
his custody.

(x) That it is submitted in the punishment order
dated 10.8.2001 and dated 27.9.2001 it is
clearly mentioned that amount involved in
the loss of goods should be recovered from

the wages of the applicant (and not from the

Mratuity payable to him).
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2. Respondents have contested the O.A. on the

following grounds:-

(1)

(11)

(1ii)

Respondents concede that the applicant was
entitled for payment of Rs.1,67,525/-on
account of gratuity on his retirement on
30.9.2001. they also accept that on amount
of Rs.80,565/- and rs.12,800/- was recovered
on account of pecuniary loss caused to the
Railway Administration vide punishment
notice dated 10.8.2001 and dated 27.9.2001,
in two separate cases, in accordance with
the rules as the same could not be deducted

from the wages of the applicant .

That the applicant was working in Custody
Stores of Electrical Loco-Shed, Jhansi, from
the years 1989 to 1997. On the eve of his
transfer from Custody Stores to Stores
Department of the aforesaid Loco-shed in the
year 1997, he failed to handover ‘Kotan
Hydraulic Puller Remote Control’ comprising
of hollow run cylinder pump pressure guage
to Shri Arun Kumar 0.S. Grade-II. This item
was availlable on 21.1.1993 and 22.6.1996 and
also during the stock verification of
custody stores during the working period of
the applicant. Hence he cannot disown his
responsibility for the loss of the impugned

goods.

That the applicant was also served with a
show cause notice for minor penalty vide
(S.F.11) No.JHS/TRS/DAR/11/2001/52 dated
5.7.2001. The applicant submitted  his
explanation to charge memo vide his letter
dated 6.7.2001. Disciplinary Authority did

Wnot find his explanation to satisfactory and
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hence imposed the punishment of recovery of i =
Rs.12,800/- towards the cost of the |
aforesaid machine vide his order dated
10.8.2001. On an appeal preferred by the
applicant to the appellate authority namely
the Additional DRM (I), Central Railway
Jhansi. But the same was rejected and to

appellate authority upheld the impugned

order of punishment.

(iv) That in another case, the applicant was
given the charge of dead stock vide letter
no.JHS/TRS/P/2 dated 24.11.1998 and he began
his work with effect from 1.12.1998. During
stock verification conducted in June 2000, a
shortage of material amounting to
Rs.80,565/- was detected. The applicant was
accordingly served with another Memorandum
(SF 11)  for minor penalty vide memo .
No.JHS/TRS/DAR/2001/11/59 dated 7.8.2001 as |
he failed to submit a satisfactory
explanation to the shortage in question as l
recorded in stock verification sheet. |
Hence, the Disciplinary Authority imposed
the punishment of recovery of Rs.80,565/- on
the applicant vide order dated 27.9.2001.
The applicant filed an appeal against the
aforesaid order which too, was rejected by
Additional DRM (I), Central Railway, Jhansi

the appellate authority in this case.

Thus the total amount of recovery of
Rs.93,365, on account of these two cases,
were recovered from the gratuity of the
applicant after full opportunities were

provided to him to defend his case.

(v) That on a representation from the applicant
for retraining the respondents from recovery

of the aforesaid amount, the Asstt. Labor
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regulated in accordance with the provisions of
sub-rule (4)7”.

6. A three Judge Bench of the Hon’ble court, in
the case of Secretary, ONGC Ltd. And another Vs.
V.U. Warrier & (reported in 2005 S.C.C (L & S) 676},
while placing reliance on Regulation 5, of Statutory
Regulations framed by 0Oil and Natural Gas

Commission, (which provides for recovery of dues

from Gratuity of a retiring employee) held as

= L

earlier para-17:

“The above regulation leaves no room for doubt
that the commission has right to effect
recovery of its dues from any officer without
his consent from gratuity. In the present
case admittedly the respondent retired after
office hours of 28.2.1990. According to
commission, he could be allowed four months
time to occupy the quarters which was granted
to him, His prayer for extension was
considered and rejected stating that it would
not be possible for the cacmmission to accept
the prayer in view of several officers waiting
for quarters. He was also informed that if he
would not vacate the gquarters, penal rent as
per the policy of the Commission would be
recovered from him. But the respondent did
not vacate the gquarters. It was only after
eviction proceedings were initiated that he
vacated the gquarters on 16.5.1991, In the
circumstances, in our opinion, it cannot be
said that the action of the commission was
arbitrary, unlawful or unreasonable. It also
cannot be said that commission had no right to
withhold gratuity by deducting the amount
which 1is found due to the commission and
payable by .the respondents towards penal
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charges for unauthorized occupation of the |
gquarters for the period between 1.7.1990 and | I
15.5.199%, % |

Apex Court also held “it is no doubt true that
the pensionary benefits, such as ‘gratuity’ cannot

be said to be ‘bounty’. Ordinarily, therefore,

payment of benefit of gratuity cannot be withheld by




an employer but in the instant case, the apex Court
held that ONGC was justified in recovering the penal
charges for nunauthorized ococupation from the

employee concerned.” (Para 17)

e The Apex Court, as per Para 20, of the
aforesaid judgment also laid down the following
principles, which equally apply to the facts of this

case: -

"20 :- It is well settled that gratuity is earned
by an employese for long and meritorious sexrvice
rendered by him. Gratuity is not paid to the
employee gratuitously or merely as a matter of
booen. It is paid to him for the service rendered
by him to the employer.........

In Calcuta Insurance Corporation Ltd. Vs.
Workmen, after considering earlier decisions, this
court observed that long and meritorious service
must mean long and unbroken period of serxvice
meritorious to the end. As the period of service

must be unbroken, so must be the continuity of

meritorious service be a condition for entitling
the Workman to gratuity. If a workman commits such
misconduct as causes financial loss to his
employer, the employer would, under the general
law, have a right of action against the employee

for the loss. Caused and making a provision for

withheolding payment of gratuity where such loss
caused to the employer does not seem to aid the
harmonious employment of laborers or workmen. The
court proceeded to state that the misconduct may be
such as to undermine the discipline in the workers
- a case in which it would be extremely difficult
to assess the financial loss to the employer.”

8. In the case of Jarnall Singh Vs. Secretary,

Ministry of Home Affairs {reported in (1993) 1), the

Apex Court also examined the provisions of Central
Civil Services (Pension) rules, 1972. The
definition of pension included ‘gratuity’ also under

Rule 3, Rule 9 confers on the President right to
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withhold or withdraw  pension in certain
circumstances. The order was passed against the
delinquent employee withholding pension and the
entire amount of death-cum-retirement gratuity
otherwise admissible to him. The direction was
given on serious irregularities found to have been
committed by the employee. The appellants
unsuccessfully challenged the order of the President
before Central Administrative Tribunal and finally
filed an appeal against the decision of the Tribunal
before the Supreme Court. The Apex Court in this
case held that "“the power to withhold gratuity is
conferred on the President under the relevant rules
and hence, such action could not be said to be
illegal. According to the decision of the Apex
Court there could be adjustment of government dues
against the amounts of death-cum-retirement gratuity

payable to government servant.”

Thus, in view of the above mentioned provisions
of law as well as the Principles enunciated by the
Hon’ble Supreme court of 1India in the above
mentioned cases, the respondents were well within
their rights to recover any dues of Central
Government or Railway Administration, pending
against any Railway employee. But, I may like to
add, 1in this regard, that the dues in question

should be legal and recoverable consequently from,
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the employee, in accordance with the provisions of

law.

9. While examining this question, I find that dues
amounting to Rs.93,365/- which were deducted from
the gratuity of the applicant emanated from a
disciplinary proceeding against the applicant for
loss of (i)- a Kanton Hydraulic Puller Remote
Control comprising of Hollow run Cylinder pump
pressure gauge with adopter and 2 Mtrs High Pressure
Hose” and (ii) Oscilloscope Sl. No.589/484. The
value of these goods collectively was estimated at

Rs.93,365/-.

10. Memorandum of charges against the applicant

reads as under:-

“arriy

(1) Kanton Hydraulic puller
Remote Control Comprising of
Hollowrun cylinder pump
pressure gauge with adopter
and 2 MTRS High Pressure
Hose’ ome #/dermy ¥ weedl v & amar 8/
§9 oI B W one ¥ Wg # IvT 0 FHo
e 7 & g7 O o WO T AT @
T/111/10 RT% 16.12.1998 3 5% §&% 7 T T94
w & Gt & o s ¥ Al qiv areEd dwiar 81

(2) o de 797 3 07 a0 o WO AT F
Q/111/10 RFF 16.12.1998 ¥ 93 & 8 W dildd
oscilloscope Sr. No.589/484
#t omyd R 379 RRe @ “Tool Room” %
g7 %@ 3 Tool Room # Issue
Ticket ( @M 70 7/16) R7% 4.3.9 &
Fafia Rar w1 @ 3/ 3 At 3 Avda @ o
AT BRI Afa argeard awar 81

H & (7T §orT)
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11, The applicant submitted his defence reply to

the abovementioned charges vide his letter dated
16.8.2001 in which he denied the charges leveled

against him for the alleged lapses. He further

submitted: l

“m

TRy W R & B waRa @eT 7 a9t givle 7 at It qonf |
w2 31 37 = & galva & Frer e e, ey & & o |
7dl 7 & Fr? ST GPI 3 IRFT JEH Jeae 7@l 81 el Ry |
I I 7 57 1967 7 we § omw ok 3w Fvy ¢ ol
78 Ray, ar & 3Fsw o 7 287 onae & gom v R & F
T T TOR FE& (W) 7 N ow ol 3 W9 &
Fmare #Rf 78 R o @ arll # or o/ gRa 3 vea,
i &R 7 TFew 3t GlleT 78  gwa &) ait v ow g
# 3 R o wwar & OFt qwr ¥ A # P 7 gy e g
Praddc A PR IRy B, 99 7 AT W W@
T I T W B gl B gl e § T R W §B1

e —— e c— _

AR |
Regera g |

12. In his defence, the applicant has made the !L

following submissions: J

(1) That no charge taking over or handing

over was done at the time of his taking

over the charge of the store.
(2) The defects pointed out in the Audit |

report pert'a.f.n to Head-Stock. There has

been no system in place to verify the

Stock position since the very inception

of the Store, as a result of which .
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there is no entry in the records
regarding the exchange of the goods.

(3) Hence, all his predecessors, who were
equally responsible for the stock of
goods must also be directed to come
forward and explain the position in
this regard.

(4) In view of these facts, his predecessor
Shri V.K. Jain former Store-in-charge
should also be directed to explain the

correct position in this regard.

13. (1) I find that respondents have relied only
on Audit report and fixed up responsibility on the
applicant merely on the basis of a mere vicarious
liability (2) A full and in-depth investigation
should have been ordered into the entire episode to
establish these charges against the applicant. It
was necessary to 1identify the person who was
actually responsible for the loss of the impugned
gbéods as several hands were involved in handing and
taking over the charge of the store in question
since the inception of the store in question as

submitted by the applicant.

14. Moreover, on receipt of explanation from the
applicant, the respondents should have gone into
full facts of the case and recorded their decision
by passing a speaking order supported by valid
reasons why they found the reply of the applicant
unacceptable. I find that no opportunity for

personal hearing has also been allowed to the
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applicant. It is a settled law that in
administrative decisions which affect the rights of
a citizen, the matter becomes quasi-judicial and it
is obligatory on the part of the executive authority
not only to allow to make the person affected by it
to written submissions but also to grant him an oral

hearing taking a final decision in the matter.

15. In the case under reference, it 1is clear on
record that the applicant was not granted any
personal hearing before passing of the impugned
orders of punishment. The applicant has assailed the
orders of punishment of the disciplinary as well as

appellate authority on this basis, in the O.A.

16. Moreover, as I have already stated above, the
applicant to the Memorandum of charge, the
respondent NO.4, who is the disciplinary authority
in this case, while imposing punishment of deduction
of the amount of Rs.93,365.00 from the wages of the
applicant, passed a clearly non-speaking order. He
has not even explained or discussed the reasons for
rejecting the explanation of the applicant in reply
to the charge memo. So is the case with the order

passed by the appellate authority.

17. Impugned order of disciplinary authority reads

as under:-

- e g e
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TS F ¢T WA I A T AR11,/200152 BT T |
R0 70 Ro sifirr & anr ow @it
- R 10.8.2001

dar 7 |
N # 2 gwor
05-1/%R g9
Ro o s, aidt |
&RT TR0 IO T, ©R

TP AT RT% 05.07.2001 3 I & #IFT 58w 3 07 T3/ |
R CF/E0 W ARV/11/2001/52 § TR B AN F FgBT |
(F78) /o o TR 3 _(3) 57 T T 2L T
i@ ? o, g arvT 4 R 73 sl & ot sevr &1

2. IRIY & AT $ ¥ 7 AT e R 10.7.2001
? INRT W Qe R 37 3 ] 7 9 Rsg
TR T HATBT HTBN/HTAT A AL $ W7
@l orela i W F R 1@ Il @ fd 7 ot |
Nl sEwar &

3. T 7 TR W IR I FTHT 07 P IRT GBI
B & W 12800 (9@ &AX o F) T I AT
& B e daT § [T g I I WT AW W
iR sear g1

3 T Tie B F 3@ aRa P F Worer T 7 H
a3l v 12800 & vt a7 & T B TR

In the same manner, the second order of
punishment communicated to the applicant vide letter

of even No. dated 27.9.2001 reads as under:-

“WeEar 7 .~'_
5 & & gvwr |
ol oF -1, ®©I JFT
Ro @i 43,/ @it
(&rT C0 IRV - CIHF/RR)
P R&g R7e 7.8.2001 $ RN & 797 F&W 7 09 @5/
AT ¢Fy 3. Q. AR 2001/11/59 § T T AR 3 AB0/FT9
I AT & (B) WoT T W E TP a7 ol g AT
7R3 7 s & 5 s@EH &1
2. IRIT & 7T & Iav T AT v R7% 16.8.2001 3 or<gRIT YT
g @ Raw v 3 8 4 o Rew 8 W oS}
(91728%) /o/@aT W FTaIT B ToT (@) oria i & 7 R
73 I ¥ Fod el a a@ar § 1

3. @ @ I W AR B IHTT BT B BT TR B G
80565 ol & Yia & I§8 W0 I MAH FT B WS JaT §

=,
g
TGA BT B WA IRT AT I AT A &

S R — S ——— e — T _H_-;mti—-'——-—l-u—-—'—'-""# T



4. A TR W R a7 ey 7 3f B a@h a o
&R U & d9e & v 3T @ aget 3 aRn

From the above, it can be seen that both the
orders of punishment are clearly non-speaking in as
much as no reason or reasons, whatsoever, have been
recorded for rejection of the explanation of the

applicant. The orders of punishment have been passed

in a very casual manner and in violation of the

principles of natural justice. It has been held by
the Hon’ble Supreme Court in S.N. Mukherje’s case

that a non-speaking order is not an order in the eye

of law”

18. It is, therefore, clearly established on record
that the entire proceedings have been conducted in
gross violation of principles of natural Jjustice.
Hence the impugned orders of punishment is not at
all sustainable in law and so is the case with the
order of appellate authority which is equally non
speaking. Since the edifice of the order passed by
the appellate authority rests on the orders passed
by the disciplinary authority, it also crumbles down

like a rope of quick sands.

19. Hence the impugned orders directing punishment
of recovery of amount of Rs.93,365 from the
applicant have been passed without proper

verification of facts on the basis of an in depth

it
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investigation, and also in denial of the principles
of natural justice and as such are not unsustainable
in law. Accordingly, the same are quashed. The
respondents are accordingly liable to refund the
amount of Rs.93,365/- deducted from the gratuity of
the applicant in view of above. They will also be
liable to pay an interest of 12% per annum on the
amount illegally deducted from the gratuity of the

applicant.

20. On the basis of the above, the following

direction is issued to respondents:

(i) Respondents will »r»efund the amount of
Rs.93,365 deducted from the gratuity of the
applicant.

(ii) They will also pay interest at the rate of

12% per annum on the amount so refunded.
(1ii) The entire exercise should be completed
within three months from the date of
receipt of this orxder.
21. The 0O.A. is, accordingly, allowed. Parties will

bear their own costs.

Manish/-

742 ( “ ?ﬂ" ks
Member-A B



