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RESERVED 

CENTRAL ADMINISTRATIVE TRIBUNAL 
AllAHAB AD BENCH, ALLAHABAD 

O.A.No. 1321 of 2003 

dated: Thia the Jr!~ day of~· 2004 

Hon'ble Mrs. Meara Chhibber, J.M. 
Hon'ble Mr. S.C.Chaube, A.M. 

Diwan Singh son of Shri Udai Singh, 

working a s Painter Grade-II under 
Section Engineer (P.uay), Noth Centrci 

Railway, Chunar. 

• • • • App li can t • 

Counsel for applicant. :- Shri Sudama Ham , 

Ver sus 

1. Uni on of lndi a through the Gener al Plan ager, 

North Centra l Railway, Allahabad. 

2. The Divisional Rall.way Manager, 

North Central Railway, Allahabad • 

•••• Respondent := . 

counsel for the re s pondent s : Shri G.P.Agarwal. 

0 R 0 E R ......... ~- -
By Hon'ble Mr s . Meara Chhibber, J M 

By this O. A. ap i: licant ha s sought 

quashing of the letter dated 25.5.03(pg 13) 

. . 

whereby applicant has been inform-a:! tha t thoogh 

he ha s been correctly allowed proforma promotion 

as Pa inter grade II y.e.f. 05 .11.1998 with reference I 

to his junior Shri Navrangi Lal but he would not be 

entitled to actual pay from thlltdate because h e had 

not shouldered higher respon s ibility of the post of 

Painter Gr ade II in view of para 228(i) of l. h .E.~1. 

Vol . -I. He has of c our se been allowed actual pay 

w.e.f. 30.3.2000 • 
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2. He has further sought a direction to the 

respondents to pay the arears of salary of the post 

of PaiQter gracie II w.e.f. 5.11.98. 

The 'brief facts as alleg~d by applicant are 

that he wa s initial ly appointed as gangman. He uas 

regularised in 1989. He was promoted as Painter grade 

• 

II I in pay scale of 950-1500 af tar p aseing the trade 

test. It i s submitted by applicant that he wa s senior 

to Navransi Lal yet Shri Navrangial wa s pnmoted as 

Painter grade 11·: w.e.f. 5.11.1999 after he passed trade 

test but applicant was not even called for the said 

trade test due to the reason s best known to respondents 

when applicant came to k~ .about t, he immediately r . _ 

repr esented. His ~o:dt.yua s fiC<ed above Shri Navrangilal 
-. • 

vide order dated 05.10.1999(Annexure-A-2) at serial no. 

3 whilg Navrangilal wes placed at serial no.4. Yet 

applicant was sub~equently promoted as Painte:r grade 11 

w.6.f. 30.3.2000 after passing the trade test(Annexure 4). 

whereas Navrangilal wa s promoted w.e.f.05.11.1998. 

4. Being aggrieved is gave a rep res en tab~ but 

since no reply wa s being given,.~ fila:I O.A.No.1186/02. 

The said D.A. was decided on 20.1.03 by directing the 
' 

r espondent s to decide his representation within three 

months(Annexure-A-5). Respon~ ents passed the order dated 

25.5.2003 as mentioned above. which ha s been challenged 

by applicant in this case. 

5 • It i s submitted by the counsel for applicant 

that once par a 228 of I.R.l.M. Vol.-! has been held to 

be ultra vires by the full Bench of the Tribunal, 

respondents could not h ave denied the actual payments by 
attractingthe same para 228, therefore, impugned o~eer 
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is bad in law and i s liable to be quashed• counsel 

for the applic ant relied on following judgments:-

1. 1998(1)AlSLJ Banglore 88 O.L.oeshpande 

Vs. Divi sion a l Manager, 

2 . 1993(24) ATC 759 Ramesh Chand er & Anr. Vs. 

R. S.Gahlowat & Or s ., 

3. 2002(1 ) ATJ 485 full Bench Jodhpur Devila l 

ANO Or s . Vs . U. G.I. & Or s . 

• • 

4. 1993 SCC(l& S) 59 0 Va s ant Rao Raman Vs. l.J.O.I. 

& Other s . 

6. Respond en t s ,on th e other hand , heve opposed 

t hi s C. A. a nd hav e submitted tha t thi s point h as a lre ady 

b een fin a lly s ettl ed by the Hon'b le Su preme Court r eported 

in 1989 f .L.R. Vo l ume 58 , page 713 SCPAL UVU Ram Kri s hna 

Vs . Union of India a nd 1996 FL R Volum e 73 SC page 1290 

S t a t e of Ha ry an a vs . O . ~ •Gu pta a n d a l s o the Ra i lway Boar d 

h as decide d th a t on accoun t of mi s t ak e o r ommission of t he 

d epa rtm ent if an em ployee ha s no~ been g r a nt e d p r omoti on 

o n du e dat e an d t h e mi s t ake i s r ectifi ed , th e emp loy ee 

s h all be g r ant e d pDofo:rm a pr omo tion. Th e logic a nd r eason 

behi>d thi s i s th a t th e emp loy ee c oncern ed h a v e n ot 

shouldered th e r espon sibiity of th e prom oted po st( hi gh~ 

po s t). In th e present c a s e it i s a dmi t t ed by· t h e applic ant 

tha t he h as n o t s h ou lder ed th e hige r r es pon sbility w. e .f. 

OS.11.1998 t o 20. 3 . 2000 h enc e the applic a nt i s n ot en t i t l e d 

f o r the a ctu a l p ay f or th e afor e s a i d pe ri od. Th ou gh t he y 

h ave r e @e rr e d t o some j udgmen ts in C:. A. but ne i t her th ose 

journ a ls a r e a v aila ble in our libr a r y n o r coun s e l for 

re s , o nd ent s h a s p rovided th e same so we don' t k n ow whi ch 

judgmen t s a r e t ho se . 

7. The j u dgment s pr oduc ed b y c oun se l fo r t he 

applic ant s how t hat pa r a 228 of l REM Vol. I h as b een h e l d 
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to be ultra vires And has been ouashed by various Benches 

of the Tribun a l viz by Bangalore Bench in O.L.oeshpande's 

c 2sejby Ernakulam Bench in P.Jhyagarajan 

by Jodhpur Full Bench in Oevilal's ca ~e. 

& Others ca se , 
Counsel for 

re ~pondents h as not s hown us any judgment by which these 

judgments have been r eversed~ 1heref'or e:, once para 229 has 

a lready b een h e ld to be ultr a vires by Courts, naturally 

dep ar tm ent could not have r eli ed on same provt8i on to deny 

the benefit to ap plicant. In al l th ese cases the view taken 

by Trtbunal is that a per son -. . who h as been deprived of 

prcrnotion in time due to administrative error, he can not 

be denied the wages of promotional post with retrospective 

date as he has no f ault but was deprived of it due to the 

mistake of department. 

8 • The n et result 

declared a~ ultra vire s 

is,th a t onc e a provision h as b een 

it rneaa s 
and quashed , /as ir,1~ does not 

• 

exist On the statute. Counsel f o r the respondent h as not 

shown Lis any judgment of Hon 1 b le Supreme Court wher e by the 

abov e ju~gment s h a ve been set aslde , ~erefor e , the position 

in l aw i s cl ear th a t para 228 of l. R.t..M. does not exist\ 

' ltre · 4:ounsel for applicant h as ri ght ly submitted 

that an order passed under a provision which has alre ady 

been declared ultr A virc s ia n u t at all sustainable. Even., 

otherwise,in somewhat similar circumstances in the c ase of 

Va s ant Rao Ram an r epor ted in 1993 SCC( L& S) 590 Hon ' ble 

Supreme Court held as under:-

" Promotion - Railways - Non-promotion due to 
admini str ative reasons- Due to shortage of 
literate shunters, ap p e lla nt being literate, 
deputed for t a ble work as a result of which 
h e could not complete re cuisite numb e r of 
firing kilometers and as such for no f ault 
on h~ part, his juniors pranoted as shunters 
drivers ignoring his cla im for promction-
In the circumstances h e ld, his claim for 
pranotion over his juniors and for arrears 
of emoluments to th e pranotion post to b e el lowe 
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In th e in s tant c ase also.> applicant wa s not ca lled for 

the trade te s t wh en hi s junior~ wa s c a lled and it ues only when 
. 

he r e pr9s ented that he was c a lled to appea r in the trade test. 

~e see no ju s tfication as to why applicant s hould suffer for the 

f aul t of r ailways . The very f act th a t r espond •nts heve 

a ttracted para 228 sh ows that applic ant was deprived of hi s 

promo tion du e to the admini s trative error a s para 228 of 

I. R. E.M. Vo l I for r eady r efer enc e re ads as und e r:-

•• Erroneou s Promotion.- (I ) Sometimes due to 
admi ni s trative errors, s taff a r e over-looked 
for protpotion to hi gh er grade s could either 
b e on account of wrong assi gnm en t of relative 
seniority of the e li gible staff or full fact s 
not being placed befor e the competent authority 
at the tim e of ordering promotion or s ome other 
r easons. Broadly, loss of seniority due to t he 
administr a tive erors c an be of two types:-

(i) Where a pers on h as not been promoted 
at al l because of a:im inis tr ative e rror, 
and 

(ii)Wheee a pe r son has been promoted but not 
on the da t e from which h e would have been 
promoted Bu t for the administrative error. 

Each such c ase s hould be deal t with on it s merit s . 
Th e s t aff who ha ve lost prom otion on account of 
admbi str ati ve err or should on promotion be assi gn ed 
corr ect senior i ty vis- a-vis their junior s ~ lr ea dy 

promoted, irr fr spective of the da t e of promotion. Pay 
in th e hi ghe r gr ade on f- romoti on may be fi xed i:- roform a I 
at the poper tim e . Th e enh anc~d pay may be a llowed 
from the date of actual promotion. No arr ea r s on this 
account sha ll be payable a s h e did not actual ly 
shoulde r the duti es and r esponsibilities of the 
hi gh er posts . 11 

In our con s id e r ed view th e f act s of thi s ca se are identical 

with th a t of Vasant Rao RamanV s . u.o.I. & Ors. case r eported in 

1993 SCC(L&S)S90• ~her efor e , applicant would be enti tled to 

same r eli ef. 

9. In vi ew of t h e above di scu ssion si nce para 228 i s 

a lr eady qu as hed and the 

para 228.J th e ~aid order 

im pugn ed order 
he ld to be 

is / ill ega l. As 

has been pass ed und er 

such th e: same is qu ashed 

and set aside. We also hold that since applicant was deprived 

of his promotion due to administr a tive error, he cannot be 

d e prived of actu a l wages for the said pe riod. Admitedly 
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applicant has been given proforma promotion as painter 

grade II w. e .f .S.11.1998 because he was entitled to be 

promoted from th a t day. Once he has been given retrospective 

promotion from the due date when he was entitled to it_, we 

are of the opinion that he should be given the actual wages 

also from that date. Therefore, respond ents are dir~cted to 

calculate tho actual wages inthe ecale of Fainter grade II w.e.f. 

05.11.1998 to 29.3.2000 and pay the arrears to th 3 applicant 

uLthin three months from the date of receipt of a copy of 

this order. 

10. The O.A •is accordingly allowed with no order as to 

costs . 

.. 

Memb-er-A Member-J 

Brijesh/-
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