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CENTRAL ADMINISTRATIVE TRIBUNAL
A B8 AD CH, ALLA AD

U.A.No., 1321 of 2003
dated: This the "&}k day of djm_p_,_, 2004

Hon'ble Mrs. Meera Chhibber, J.M.
Hon'ble Mr, S.C.Chaube, Ao,
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Diwan Singh son of Shri Udai Singh,
working as Painter Grade~Il under
Section Engineer (P.Way), Noth Centrd
Rai lyay, Chunear.
.+scsApplicant,

R

Counsel for applicant., := Shri Sudama "am

Versus

1. Union of India through the General Manager,
North Central Railway, Allahabad.

2. The Divisional Ralyay Manager,
Nor®th Central Railway, Allahabad.

«+s0 REespondents.

counssl for the respondents: Shri G.P.Agarual.
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By Hon'ble Mrs. Meera Chhibber, JM

By this U. A applicant has sought
quashing of the letter dated 25.5.03(pg 13)
whereby ezpplicent has been inform—ed that thouogh
he has been correctly allowed proforma promoction
as Painter grade II y.e.f. 05.11,1998 with reference

to his junior Shri Navrangi Lal but he yould not be

entitled to actual pay from thdldate because he had

not shouldered higher responsibilkfty of the post of
Painter Grade II in view of para 228(i) of l.h.EeM,

Vogl.=I, He has of course been allowed actual pay

wee e 30,%,2000, PE%L—
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2. He hes further sought a direction to the
respondents to pay the arears of salary of the post

of Painter grade II y.e.f. 5.11.98.

- I8 The brief facts as alleged by applicant are
that he was initially appointed as gsngman. He was
reqularised in 1989, He was promoted as Painter grade
IIT in pay scelg of 950-1500 after passing the trade
test. It is submitted by applicant that he was senior
to Navrangi Lal yet Shri Navranglal waes pomoted as
Painter graede II! y.e.f. £.11.1999 after he peassed trade
test but applicant was not even called for the said
trade test due to the reasons best known to respondents
when epplicant came to knpu about t, he immediately
represented. His minﬂj;.yﬁas fixed above Shri Navrangi lal
vide order dated Dé.10.%999(ﬂnnexure-n-2) at seriazal no.
3 whilg Navrangilel wes placed at serial no.4. Yet
applicant was subsequently promotaed as Painter grage Il
we6.fe 30.3,2000 after pessing the trade test(Annexure 4).

whereas Navrangilal ya= promoted w.e.f.05.1711.1998.

4, Being aggrieved $@ gave 8 represantuﬁaibut
since no reply was being giuen,hﬁ filed C.A.No.1186/02.
The said U.A. yas decided on 20.1.03 by directing Eﬁe
respondents to decide his representation within three
months( Annexure-A-5), Responcents passed the order dated
25,5,2003 as mentioned above, which has been challenged

by applicant in this case.

&l It is submitted by the counsel for applicant
that once para 228 of l1.R.E.Ms Vpl,-1 has been held to
be ultra vires by the Full Bench of the Tribunal,

respondents could not have denied the actual payments by
attractingthe same para 228, therefore, impugned chder
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is bad in law and is liable to be gquasheds counsel
for the applicant relied on follouwing judgments:-
1. 1998(1)AISLI Banglore 88 D.L.Deshpande

— i ——— - —

Vs, Divisionel Manager,

2. 1993(24)ATC 759 Ramesh Chander & Anr. Vs,

R+ 5. GEhlUuat & DI"S-’

3. 2002(1) ATJ 485 Full Bench Jodhpur Devilal
AND Ors, Vs, U.Cu.l. & Ors, »

4., 1993 SCC(L&S) 550 Vasant Rao Raman Vs, U.0.I.
E'Uthers. 4

6. Respondente,on the other hand, have opposed
this C.As and have submitted that this point has already
been finally settled by the Hon'ble Supreme Ccurt reported
in 1989 F.L.R. Volume 58, page 713 SCPFAL UVU Ram Krishna
Vs, Union of India and 1996 FLR Volums 73 SC page 1290
State of Haryana Ys. O.F.Gupta and also the Railway Board
has decided that on account of mistake or ocmmission of the
department if an employee has not been granted promotion
on due date and the mistzke is rectified, the employee
shall be grantaed ppoforma promotion. The logic and reason
behbd this is that the employee concerned have not
shouldered the responsibidity of the promoted post(highesgit -
post). In the present case it is admitted by. the applicant
that he has not shouldered the hiber responsbility w.e.f.
05.171.1998 to 30,3.2000 hence the applicant is not entitled
for the actual pay for the aforesaid period. Though they
have referred to some judgments in &-A, but neither those
journals are available in our library ner counsel for
res,ondents has provided the same so we don't know which

judgments are those.

{i= The judgments produced by counsel for the

applicent show that para 228 of IREM Vol, I has been held
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to be ultra vires and has been nuashed by various Benches
of the Tribunal viz by Bzangalore Bench in D.L.Deshpande's
:as€?by Ernakulam Bench in P,Jhyagarajan & Others cace,
by Jodhpur Full Bench in Devilal's case, Counsel for
recpondents has not shown us any judagment by which these
judgments have been reuersed.'?aﬂrHFnre, once para 228 has
already been held to be ultras vires by Courts, naturelly
department could not have relied on same provibion to deny
the benefit to applicant. In all these cases the vieguy taken
by Trkbunzl is that a persony . who has been deprived of
promotion in time due to administrative error, he can not
bhe denied the waces of promotional post wuith retrospective

date as he has no fault but was deprived of it due to the

mistake of department.

s The net result is,that once a provision has been
. it mga
declared as ultra vires and quashed,/as 1 ?% does not

exist @n the statute. Counsel Fo; the respondent has not
shown us any judgment of Hon'tle Supreme Court whereby the
above jquments have been set aﬁﬂe,ffaerefare, the position
in lazy is clear that para 228 of l.R.c.lfi. does not exists
The "~ ‘counsel for applicant has rightly submitted
that an omler passed under a provision which has already
been declared ultra vires is nut at all sustainable. Even,
otherwi se in someyhat similar circumstances in the case of

Vasant Rzo Raman reported in 1993 SCC(L&S) 590 Hon'ble

Supreme Court held as under:-

" Promotion - Railyays - Non-promotion due to
administrative reasons- Due to shortage of
li terate shunters, appellant being literate,
deputed for table work as a result of uwhich
he could not complete recuisite number of
firing kilometers and as such for no fault
on hg part, his juniors promoted as shunters
drivers ignoring his claim for promection=-

In the circumstances held, his claim for
promotion over his juniors and for arrears

of emoluments to the promotion post to be elluuedq
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In the instant case also, applicant was not called for

the trade test when his juniors was called and it was only when

he represented that he was called to appear in the trade test.

We see no justfication as to why applicant should suffer fﬁl“th@_

fault of railyays. The very fact that respondents have
attracted para 228 shows that applicant was deprived of his
promotion due to the administrative error as para 228 of
I.,ReCsMe Vol I for ready reference reads as under:-

" Erroneous Promotion.- (I) Sometimes due to
administrative errors, staff are over-looked
for propotion to higher grades could either
be on account of wrong assignment of rslative
seniority of the eligible staff or full facts
not being placed before the competent authority
at the time of ordering promotion or some cther
reasons, Broadly, loss of senicrity due to the
administrative erpors can be of two typest:-

(i) Where a person has not been promoted
at all because of administrative error,

and

(ii)Wheeea person has been promoted but not
on the dete from which he would have been

promoted But for the administrative error.

Each such case should be dealt with on its merits.
The staff who have lost promotion on account of
edmbistrative error should on promotion be assigned

correct seniority vis-a=-vis their juniors =lready
promoted, irrespective of the date of promotion. Pay

in the higher grade on gromoticn may be fixed rroforma

at the poper time. The enhanccd pay may be alloyed

from the date of actual promotion. Noc arrears on this

account shall be payable as he did not actually
shoulder the duties and responsibilities of the
higher posts,”

In our considered view the facts of this case are identical

with that of Vasant Rac RamanVs. U.0,I1. & Ors. case reported in

1993 SCC(L&S)ss0, _‘},hererure. applicant would be entitled to

same relief.

9. In view of the above discussion since pare 228 is

already quashed and the impugned order has been passed under
held to be

para 228, the said order is/illegal. As such the same is guashed

eand set aside, We alsc hold that since applicant yas deprived

of his promotion due to administrative error, he cannot be

deprived of actual yages for the said period., Admitedly




applicent has been givln'ﬁ#ﬁﬂnrmiﬂﬁﬁﬁiﬁﬁﬂﬁﬂ as p
grade II w.e.f .5.11.1998 because he was entitled to be
promoted from that day. Once he has been gi :;5;-_: retrospectiv
promotion from the due date yhah.ha'uﬁq.ﬁﬁ$§$ﬁ533§§3;;5¢
are of the cpinion thet he should be given the -’“L
also from that date. Therefore, raapundgntg.iﬁaﬁ&ﬁﬂéﬁziﬁ to
calculate the actual wages BHnthe scale of Fainter gﬁﬁﬁﬁxi}agg;;;ﬁ'

05.11,1998 to 29.3.2000 and pay the arrears to ths applicant

1 4+
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pwithin threes months from the date of receipt of a copy of

this order.

10.

costs.

Brijesh/=-

The U.A. is accordingly allowed with no order as to

el

Member=A Member=J




