CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH
ALLAHABAD

ORIGINAL APPLICATION NUMBER 1195 OF 2003

l

T
ALLAHABAD THIS THE 23 DAY OF FEBRUARY, 2004

HON'BLE MRS, MEERA CHHIBBER, MEMBER(J)

Kuldeep Narayan Saxena,

s/o Late B.N. Saxena,

R/o N=-174, Income-tax Colony,
Shastri Nagar, Japur Road,

Mgerut.
sesescsApplicant

(By Advocate : Shri K.C. Sinha)
VERSUS

1. Union of India through Secretary,
Central Board of Direct Taxes,
Ministry of Finance,

Department of Revenue,

New Delhi,
2, Chie? Commissioner of Income Tax, |
Meerut. '
< 3 Commissioner of Income Tax,
Meerut. ;
4, Commissioner of Income tax, 1
ﬂlig&rh, ]
Q
Se Addl. Commissioner of Income Tax,
Range-I11, Etah.
....Rﬂapﬂnt‘hnta !
(By Advocate : Shri G, R, Gupta) {
ORDOER |
By this 0,A,, applicant has challenged his transfer from
Meerut to Aligarh is sued vide order dated 22,08,2003(Pg.27). He
has sought the following relief(s):- |
"(i) This court may be pleased to set-aside the
order dated 22,08.2003(Annexure A=3) to the.
original application with compilation No,I)
through which the petitioner was transferred .
%% from commissioner of Income-tax, Meerut to |
g ) -I“-2/- il’
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Commissioner of Income=tax Aligarh.

(i1) To eset aside the order dated 28.08,2003(Annexure
A-4 to this 0.A. with compilation No.I) issued by

respondent No.4 posting the petitioner in the
office of respondent No,S.

(1ii) To set aside the order dated 25,09.2003(Anne xure
A-8 to the 0.A., with compilation No.1) through
which the respondent No.3 has directed the petitior |
to hand over the charge to Shri Surendra Kumar Gam |
the Income Tax Inspector, j

(iv) To set aside the order dated 26.09.2003(Annexure
A=10 to this O,A. with compilation No,I) through |
which the petitoner was informed that his |
representation has been rejected, ¥

—

(v) The respondent No.2/3 may be directed to permit |
the petitioner to continue as Income tax L
Inspector in the of fice of respondent No.3. 4

(vi) Any other relief, which this Hon'ble Tribunal may @
deem fit and proper in the circumstances of the i
case may be given in favour of the petitioner," '

2, It is submitted by the applicant that he was promoted 5
as Inspector vide order dated 27,10,1995 (Pg.32) and was posted
at Meerut (Pg.34) He represented against his transfer on
27.08,2003(Pg.38) but without disposing off his representation
applicant was directed to hand over the charge vide order dated
25.09,2003 by next day or he would be deemed to be relieved
v.e.?, 26,09,2003, On 26.09.2003(Pg.31) another order was issued

Wmﬁlm

stating therein that stands rejected so order dated

T e e ———— " —_—
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25,09,2003 stands., E
3. Counsel for the applicant challengeditfiis transfer on 3 |
grounds: |
A, Transfer is contrary to the guidelines as according E

to policy dated 08,06,1995 (Pg.49) he could not have
been transferred before 10 years whereas he had
completed only about 7% years at Meerut.

B. Transfer is bad in law as it has been issued during
the mid academic session and studies of hies children |
would be affected. |

-
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C. Transfer order has been issued in colourable
exercise of power as the reason has come out in
counter wherein respondents have stated that he was
transferred out for having kept his luggage in am~
ther quarter without taking any permission.

L
It is submitted by the lpplicanixﬁhat if applicant had

kept his luggage in another hnuaq,at best ,respondants could have

|
claimed damages from him but this is no ground to transfer him ]
!
from Meerut to Aligarh. |

i

|
3o Respondents have opposed this 0.,A. They have submitted l
that transfer is an incidence of service and applicart has All i

India transfer liability. He has been transferred on administrativi

grounds because he had peen posted in Meerut for over 30 years
and it came to light after enquiry tha he had occupied another . |
quarter illegally (Annexure CA=II) which showed he was trying w
to exploit his lengthy stay at Meerut. Counsel for the l'n'-.lu!mr.u:tnr.tmi:.ai
relied on 2002(1) ATJ 108 emmck XARXKAXXXRXXKXK and submitted that

since applicant was transferred on administrative grounds, this

case calls for no interference. It may therefore be dismissed.

4. Counsel for the applicant relied on 2003 ATJ(1)688,
1992(200ATC 87, 1991 (17)ATC 15 & 1994 SCC(L&S)1304 and submitted

e RR-IH)W;‘& e besic o~ oW Lo woz Wmm

f
i
t hat applicant has already vacated the quarter on 21.09.2003(nnnax-q
ur |
wa2ds

S, Ve have heard both the counsel and perused the pleadings

as well as judgments,
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6. It is not disputed by applicant that he had been posted
at Meerut for the laat 30 years and that he had kept his luggage
in another quarter without taking permission from the compatent

authority. Applicant's submission that at best damages could
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have been taken from him cannot be accepted becuase that would not
a,

be deterrant. Anybody who has money would then occupy the quarter

illegally and say he is prepared to pay the damages. The guestion

b be 8 Y.

hare is not in terms of money but to stop such kind

of activity. In these circumstances if the CCIT thoughfit proper

to post such an officer to a different station, we don't think {t

can be termed as colourable exercise of power, The judgments

relied upon by applicant's counsel are not applicable in the

present facts because in 2003(1)AT) 688 it was held no prima faciﬁ

enquiry was made and his transfer was issued onaccount of complaint

el g

whereas in the instant cass an anquirykhald wherein it was

estghlished that applicant had occupied anothler quarter illegally
and this fact has not been denied by the applicant himself. On

Bordh

the contrary he requested the authorities in writing to ~ him

to remove his luggage (Annexure RA-=IV).Similarly in 1992(10)ATC 87
nlsq,trana?ar was done on the basic of exparte enquiry within 1
year from his earlier transfer whereas in the instant case

it is not denied by the applicant that he had been in meerut for
the last over 30 years and 74 years after his prnmqtinn. Moreover,
applicant is not challenging the enquiry as findings of enquiry
are admitted by applicant. In 1991(17)ATC 151 the Tribunal held

that no administrative exigency was shown therefore, there was no

urgency to post the applicant out without permitting him to stay

I
for the minimum period as stipulated in the guidelines. Once k

again this case is distinguishable because respondents have juatifiei
why need arose to transfer the applicant from Meerut to some other |
place and we are fully satisfied with the reasoning. No malafides [
have been alleged against the CCIT and if he had taken a decision
to keep up his clean administration, we don't think it can be

termed as colourable exercise of power,

74 Hon'ble Supreme Court on the other hand have repeatedly

held tha Tribunals and Courts should not interfere in case of
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transfer as it is not only an incidence of service but is a
condition of service where employee is appointed against a

transferrable post or has All India Transfer liability. It can

only be -interferred if either the order is passed due to malafides
Or in exercise of colourable power or i{s contrary to the

instryctions.

Cowdel B

B. In the instant case, applicant's relied on
instructions dated 08,06,1995 and 08,02.1951 which for ready ;

reference reads as under:=

" JNTATHS ATYTT 97 TqTAT=A79 5% a1y & H6g ¥ 2=
Tesfa g% f5 3@ fAwTa & aToTT 07 2 Erra=y
YT 5T qT4T 9Tfev aw a5 5 57 aTad a7 T 3T

5@ 7 T | guTATIS ATUTT 97 ©4TAT=A7w 57y & o
ATHWT Jurged o Feqrd rafw sTor afeq et
aTfee |

& IPW 9T euTAT=aTv 7 57y ¥ d5g N ITAT T X
’ATd g5 Te=g 7ora7 a1 AT ¥ uE sEr AT 5 B
Jeu P/ TRwY JuT It ST 5 4807 9=
T &TY 8T €7 38977 Ru/YT Y 10 8 Y 3P g3y 27
AT 2, IT STIT=AIT &7 39T FO0IT | °

z e ——_— T —
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Normally, all CGroup 'D' officials and Group 'C!*
officlals wupto and inclusive of Tax Assistants

(including UDCs and Ordinary Grade Stenographers)
should not be transferred from place to place :
periodisally. To this principle the follouwing are the

exceptions: i

(i) On promotion, a person should normally be
transferred from the place he is working to

another place, However, if a vacancy in the
grade/tadre, to which the person has been
promoted, is available at the same station,

he may be adjusted/posted against the vacancy,
as far as possible subject to administrative
constraints and exigencies of service., If the
promotion comes in the middle of the year, the
transfer may he effected with the next annual
general transfers unless the official finds it
convenient to be transferred immediately."

5
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(ii) A person may be transferred to another
Place at his own request on grounds of
hardship if this cam be done without causing

equal hardship to someone working at the othe:z
place where he wants to go.

(iii) A person may be transferred from oné*
place to another on administrative grounds,
Namely, whare there are numerous complaints
against him and there is esome reason to
believe that the complaints were justified, or
where exigencies of service require his
posting to amother place.

B

9, Perusal of the abouekﬂake it clear that there is no
sperific bar in transferring an individual before 10 years 8
if administrative exigency so requires,it can aluays be

dopne specifically when complaints are found to be juatified, :

8

10, In view of the above with the fact that
complaint ogiven against applicant was found to be true, Ue
are satisfied tha transfer cannot be said to be contrary to ',';

the guidelines.,

11. Counsel for the applicant next contended tha applicant
could not have been deemed to have handed over as there is no
such provision. UWe also don't accept this contention becuase

it is often seen tha when officers are transferred from one
station to other, some of ficers either refuse to take the

orders or avoid even service of the order. In 8such circumatancesf
it becomes necessary for the department to issue strict orders
callinc upon the officers to either hand over the charge or theyﬁ

would be deemed to have been relieved. Charge is then handed

1
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over to anotter of ficer by either making inventery or in the

presence of two other responsible officers., In the instant case,

i

¥

also it is seen vide order dated 25.09.2003 applicant was directe

a Bl il

to handover the charge or else he would be deemed to have
been relieved w,e.f. 26,09,2003 therefore, he stood relieved
Wweeofs 26,09,2003, The first order was passed by this court

on 07.10,2003 stating therein clearlylthat in the meantime
applicant may not be relieved if not already relieved. Since he
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stood relieved already on 26.09.2003 therefore, there was no

8tay in favour of applicant.

A8 Applicant's counsel next contended that his representatieo

could not have been rejected in a mechanical manner without
paasing a specific order as Hon'ble Supreme Court has repeatedly

held that whensver an employee is transferred, he should first

6ive = .o representation to the authorities concerned and it
is also held that when representation is given by an employee
it should be decided by a reasoned order. On this point we
would agree with the applicant tha if he had given a
representation, the same should have been decided by a reasoned

order which would atleast show application of mind,

13. The 0.,A. i® accordingly disposed off with a direction
to the respondert s to consider his representation and pass
a reasoned order thereon within a period of 2 months from the
date of receipt of a copy of this order under intjimation to

with
the applicant / no order as to costs.

Member (3J)

— e e —

L
|
T ™ et

shukla/~-




