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1 • 

(By Advocate : Shri K.C. Sinha) 

V E R S U S 

Union or India through Secretary, 
Central Board of Direct Taxee, 
Ministry off inance, 
~par tme nt of Revenue• 
Ne1.1 Oe lhi. 

2. Chier Commieeioner of Income Tax, 
Meerut. 

3. Commissioner of Income Tax, 
Pleerut. 

4. Commieeioner of Inca11e tax, 

s. 

Aligarh, 

Addl. Commissioner of Income Tax, 
Range-II I, £tah. 

• ••••• Applicant 

; I 
I 

I 

" 

s 

-

• ••• Respon c:Bnte j 

(By Advocate • • S hr i G • R • Gupta ) 

Oft DER - - ~ - -
By this O.A., applicant has challenged his transfer from 

Meerut to Aligarh is sued vide order dated 22.oa.2003(Pg.27). He 

has sought the rollowing relief(s):-

tr ( i ) This court may be pleased to set-aside the 
order dated 22.oe.2003(Annexure A-3) to the 1 
original application uith compilation No.I) 
through uhich the petitioner was traASferred 
fr om commie si oner of Income-tax, Meeru t to -

) ••.• 2/-



(ii) 

(iii) 

II 2 II 

C'.ommiaaioner of Income-tax Aligarh. 

To aet aside the order dated 2e.oe.2003(Anna>CUre 
1 A-4 to this O.A. with compilation No.I) iaauad by 

respondent No.4 posting the petitioner in the 
off ice of respondent No.s. 

To aet aside the order dated 25.09.2003(Annexure 
A-8 to the O.A. with coMpilation No.1) through 
which the respondent No.3 has directed the patitior 
to hand over the charge to Shri Surencra Ku•ar Gaq} 1i 
the Income Tax Inspector. l, 

(iv) To eet aside the order dated 26.09.2003(Annexure 
A-10 to this O.A. with compilation No.I) through 
which the petitoner was informed that hia 
representation has been rejected. 

(v) The respondent No.2/3 may be directed 
the petitioner to continua ae Inco•e 
Inspector in the or fice of respondent 

to per11it 
tax 
No.3. 

(vi) Any other relier, which this Hon•ble Tribunal may 
deem fit and proper in the circumstances or tha J 
case may be given in favour of the petitioner." 

1 

2. It is eub~itted by the applicant that he was promoted 

as Inspector vide order dated 27.10.1995 (Pg.32) and \Jae posted 

at ~eerut (Pg.34) He represented againet his transfer on 

27.08.2003(Pg.38) but without diaposing orf hie representation 
• 

applicant was directed to hand over the charge vide order dated 

25.09.2003 by next day or he yould be deemed to be relieved 

w.e.r. 26.09.2003. On 26.09.2003(Pg.31) another order was issued 
~~~ 

s 

I 

I 

I 

I 

stating therein that stands rejected so order dated -
25.09.2003 stands. 

3 • Counsel for the applicant challengedttlis transfer on 3 

grounds: 

A. Transfer is contrary to the guidelines as according 

to policy dated 08.06.1995 (Pg.49) he could not have 
been transferred before 10 years whereas he had 

co~pleted only about 7t years at Meerut. 

a. Transfer is bad in law as 
the mid acade~ic seeaion 

would be affected. 

it has been issued during 
and studies of his children 
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c. Transfer order has been leeued in colourable 
exercise or power as the reason has ca.a out in 

counter wherein reapondenta have stated that he ... 
tranarerred out ror having kept his luggage in ara­
ther quarter without taking any per•iasion. 

5 Cfy..i it;l 
• It i a aubmi t t.e d by the applicant-\. that ir applicant had 

kept hie luggage in another house, at beat,respondenta could h•• 

claimed damages rro• hi• but this la no ground to transfer hi~ 

rrom ~eerut to Aligarh. 

J. Respondents have opposed thie O.A. They have submitted 

that transrer is an incidence of service and applicart has All 

India transfer liability. He has been transrerred on adtliniatrativl 

grounds because he had J>een posted in ~eerut for over 30 years 

and it ca11a to light after enquiry that he had occupied another 

quarter illegally (Annexure CA-II) "'hich showed he was trying 

to exploit his lengthy stay at l'le erut. Counsel for the respondents 
I 

re lied on 2002(1) ATJ 108.,.. nnoncxxmnu a rd submitted that I 
since applicant was transferred on ad•iniatrative ground8, this 

case calla for no interrerence. It may tharerore be dismissed. 

4. Counsel for the applicant relied on 2003 ATJ(1)688, 

1992(20)ATC 87, 1991 (17)ATC 15 & 1994 SCC(L&S)1304 and aub11itted 

that applicant has already vacated the quart.er on 

ure RA-IV)~f't1- ~ ~s &,... o.!J~ k w-o-! 

w~· 

21.09.2003(Annex­
~ 
~~ 

s. \Je have heard both the counsel and perused the pleadings 
I 

aa we 11 as judgment a. 

6. It is not disputed by applicant that he had been posted 

at ~eerut for the last 30 years and that he had kept hia luggage 

in another quarter without taking per•isaion rro• the compataht 

authority. Applicant's submission th at at beat da"'agea could 
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h.,a bean taken f'ro11 hi• cannot be accepted becuase that would not 
~ 

be deterrent. Anybody "1ho has llloney would then occupy the quarter 

illegally and ••Y he,Js~prepared to pay the damagea. The question 
~ ~ ~~ILJJ 

here ia not in tar•• of' money but to atop such kind 

of activity. In these circu•atancea if the CCIT though~it proper 

to post such an officer to a different station, we don•t think it 

can be ter•ed as colourable exercise of power. The judg•enta 

relied upon by applicant's counsel are not applicable in the I 
present facts because in 2003(1)ATJ 688 it wae held 

enquiry was made and his transfer was iasuea onaccount 
~~ 

no pri•a faci1 

or complaint I 
whereas in the inatant caaa an enquiry held wherein it 

" 
, 

was 

established that applicant had occupied anotht r quarter illegally 

and this ract has not been denied by the applicant hiMsalf. On 
~~~ 

the contrary he requested the authorities in writing to hi~ 

to re•ove hia luggage (Annexure RA-IV).Similarly in 1992(10)ATC 87 

als°J transfer was done on the bajic of exparta enquiry within 1 

year f'rom hia earlier transfer wherea9 in the instant case 

it is not denied by the applicant that he had been in meerut for 

the last over 30 years and 1• years after his promotion. ~oreover, 

applicant is not challenging the enquiry as findings of enquiry 

are admitted by applicant. In 1991(17)ATC 151 the Tribunal held 

that no adllinistrative exigency was shown therefore, there was no 

urgency to post the applicant out without per•itting him to stay 

for the minimum period as stipulated in the guidelines. Once 

again this case is distinguishable because respondents have justifie 

why need arose to transfer the applicant from ~eerut to acme othar 

place and we are fully satisfied with the reasoning. No malafides 

have been alleged against the CCIT and if' he had taken a decision 

to keep up his clean ad~iniatration, we don't think it can be 

termed as colourable exercise of power. 

7. Hon 'ble Supre•e Court on the ottl! r hand have repeatedly 

held th~ Tribunals and Courts should not interf'ere in case of 

••..• s/-
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transfer as it is not only an· incidence of service but ia a 

condition of aervice where employee ie appointed againat a 

transferrable post or has All India Transfer liability. It can 

only be interferred if either the order is passed due to malafidea 

or in exercise or colourable power or is contrary to the 

inatructi ons. 

e. In the instant oaae, applicant's relied on 

instructions dated OB.06.1995 and 08.02.1991 which for ready 

reference reads as under:-

" ~' r t1 f'o:titi nr.rrr err i:41~1 ;:+t~ fifilr ~ t lfdu lf rre 
HE~fo ~ flt; ~iffl ~I lf(i t 3fTQT"f err ~ ~~I '1+ Ai rur 
1eft f:fi~ iifT1T tT I ff!~· Uff.f nCfi fin ~lf tsf'TII ifiT ifitt' oTlJ 
~~a ::r et 1 rm-~ftfif> Jrnrrr err ~aT1 r ;::acvr Cfi~ ~ f?r?" 
Jf T tfiti "[ J q I g if Cf qf1- 1Tn-t ' ll f ca en T roTT <l fE rt . r:: 1 rfl 
t1Tfu°!! I 

R ~ f~ QT Rrr::rl-c1"fUJ ~ 1t1 ~~ ill ~Q q ~) ;?J tmf ~ 
·rt: 1ftf ~t ., ( 41 ]'!Tr :r;:r t)· 3ff ( 1r (fe cnET JTlfT ~ f\iR 
fl'!" f.=l ftr<liT/-r4-~~~f li~ 3fnrc;1c- -~~TiJir a;t :1R1r=r crcr 
::rr Cflnl q;r~ ~ ! ~cf TT=r fZITT/~ 1 1 o ~ "J Jff'~ ~tr g,-
1TITT ~ , :r::ra1 f ~~Ti I "1~ Cfi"?" ~'-IT \Jf 'il~JIT I • 

Normally, all Group 'D' officials and Group •c• 
officials upto and inclusive of Tax Assistants 

(including UOCs and Ordinary Grade Stenographers) 
should not be transferred from place to place 
periodiaally. To this principle the following are the 
exceptions: 

(i) On promotion, a person should normally be 

transferred from the place h e is working to 

a nothet pl a ce . However, if a vacancy in the 
grade/cadre, to which the person has been 
promoted, is available at the same station, 
he may be adjusted/posted against the vacancy, 
as far as possible subject to administrative 
conetraints and exigencies of service. Ir the 
promotion comes in the middle of the year, the 
transfer may be effected with the next annual 
general transfers unless the official finds it 
convenient to be transferred immediately." 

J -
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(ii) A person may be tranarerred to another 
place at his own request on grounda of 
hardship if this ca11 be done without causing 
equal hardship to someone working at the othe 
place where he wants to go. 

(iii) A person may be transferred from on.P 
place to another on administrative grounds, 
namely, where there are numerous co•plaints 
against him and there ia eome reason to 
believe that the complaints were justified, or 
where exigencies of service require his 
posting to a mthar place. 

9. 
~ fi 

Perusal of the above make it clear that there is no 
"' 

~ific bar in transferring 

if administrative exigency 

an individual before 10 years 

so raquirea~it can always be 

done specifically when complaints are found to be justified. 

~~ 
10. In view or the above with the fact that 

complaint given against applicant was found to be true~ Ue 

are satisfied th~ transfer cannot be said to be contrary to 

the guidelines. 

11. Counsel for the applicant next contended th Et. applicant 

could not have been deemed to have handed over as there is no 

such provision. We also don't accept this contention becuase 

it ia often seen th~ tJhen officers are transferred rrom one 

station to other, some officers either refuse to take the 

orders or avoid even service of the order. In iucb circumstances 

it becomes necessary for the department to issue strict orders 

calling upon the officers to either hand over the charge or they 

would be deemed to have been relieved. Oiarge ie then handed 

over to anott-er officer by either making inventory or in the 

presence or two other responsible officers. In the instant case, 

also it is seen vide order dated 25.09.2003 applicant was directe 

to handover the charge or e lae he wool d be deemed to have 

been relieved u.e.f. 26.09.2003 therefore, he stood relieved 

w.e.f. 26.09.2003. The fir$t order was passed by this court 
• 

on 07.10.2003 stating therein clearly that in the meantime 

applicant may not be relieved if not already relieved. Since he 
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stood relieved already on 26.09.2003 therefore, there waa no 

•tay in favour of applicant. 

12. Applicant 'a counsel next contended that hie representatle 

could not have been rejected in a mechanical manner without 

paa sing a spec! fie order as Hon 'ble Supre11e Court h • repeatedly · 

-eld that whenever an eniployea ia transferred, he should firat 

Oive . J~ representation to the authorities concerned and it 

ia also held that when representation ia given by an employee 

it should be decided by a reasoned order. On this point we 

would agree with the applicant that if he had given a 

representation, the same should ~ave bean decided by a reasoned 

order ""ich would atleaat ahow application or •ind. 

13. The O.A. ia accordingly disposed off with a direction 

to the reapondert a to consider hie representation and paas 

a reasoned order thereon within a period of 2 111ontha fro• the 

dat e of receipt of a copy of t hia order under int}• ation to 
"'ith 

the applicant L no order as to coats. 

l'leri>ar (J) 

shukla/-


