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t.ENT~AL AOMlNlS TilAT l li:: TRIBUNAL 
ALLAHABAD BE~i:M 

I 
ALLA li\~O 

- . 

• 

RE St f<V ( D - -

ORI tlNAL ~PPLJCATlON NUMG( R 49 or 2004 

ALONG WITH o.A. 1149 or 2003 

ANDO.A. 1'iil9 Of2003 
••• 
R~ OAY THIS THE ALLAHABAD, . -·--

HON•BLE . MRS. MEERA CHH j88ER, fllEMBCrt( :•) 
HON'BLE MR. S. C. 01 .\U &, ME:l"JUt. R(/I) 

O.b11 Praead Bie1Jaa 
aoed about 56 yaare, 
son of Shri Janadrban Bleuos, 
t•sldent of at preaent pooted e ~ C.l.T., 
Kanpur. 

2004 

(By Advoc ate: Shti K.K. riia hra) 

ALON C IJIT H 

• ••• Applica11t ln O.A. 
49/2004 

f "lYA Pr n~ad, 
o~ d ob ou t 65 Y"'"rs, s/o La~G S 1:1:d 1i , 
r/o vill agQ Ar:a 1 Surnerpur, , •• O. f!1 1un, 

District -Keuahamb 1. 

• •••• Applicart in O.A. 

(By Advocate:Shri K. l<,Mishra) 
11 48/2003 

ALONG \Jl TH 

Oinkar qn l Pan d~y 

a~~ d ~bout 62 ye ars, 
s/o Lat ~ Sllri ShCJo Kuma r Pan dF."'/, 
t / o Na q1 r Ponc hyat Sirat hu, 
Wor cl Nn , 4, Poot Slr Qthu, 
Ka u s ham lJ i . 

• . ••• Applicant in O . ~ . 
11 49/2003 

(B y Advoca t e • • S hr i. 1\ • K • i"l i e hr a ) 

VCRSUS 

1. Un~on or India ttir ou 9:1 G.'!n "r ~ l Mon agQ t • 
North Cnntral Rnlluay , !illahilh ad. 

2. f.o no ral MorHlQE! r { Pft~ nnno l ) , 
Nor th Ct!nt.r al A ni lt.•G1y, Al l ~habad. 

3. Oivi a i r> n~ l R:.dl1.i::.y 11'1;.,.1.<gr?r , 
r~ort h Contr ?. l fhU.ltJay, :,l J ;Jhebad . 

4. S11riior DlviB ~o r.~l Pe!" :.on rrrH•l Off~ce t, 
North C.ontr a l 11;:. .lluay, AllrJh!Jbr. d • 

s. Sq nior · Oivl ~ion :il l V...!1~ · 1r.c .ir1l M;\nl\ ~Cl • 
Nurt_h O:l n t : ""l l'V.J ! l ui.: ~. Al lr.h nl;r; li • 
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• e . . .. fl,,~.lpond~ 9 t~ i o ol l thoO.As . \ ' 
(fly r\ dv . Shri A~K. z· 
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Bx tton'bl! 'l'lr1, 11\eera Chhlbber.' ' rtamber(J) "' 
l . . , ...... 

• 
• • j 1 

. . 
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All the ,1three O.Aa invelv• common grievance and 
l . -

' I 

• 
. . 

ident ical r•l~et· 1~ . ••uoht by them, therarore' I "'1th th• 

conaent or all th• advocates, those cases are b•ing disposed 

or by a commen order. 

2. Grievan::e or all the three applicants in this caoa 
i 

le that their request for condoning the bre-.k in eervice rrom 

12.03.1981 to 14.03.1981 hae b ,,on rejected by the impugned 

uatter dated 04.09.2003 boing time barred even though the 

cases of all other Ticket Checkin g Star f 1.1ho had joined tho 

atrike in March 1981 have already boen condorn9d • 

3. The admitted racte aro that on 11.03.1981 there uas some 

dispute bet"'eo n administration and the commercial side staff of 

Allahabad• Aligsrh Jn., K~pur and Tundle. An a retiult or it 

' i . 
J . 
l 

J 
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I 
I 
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l 

nll tickut chockino staff about 202 omploycts went on strike fro1 

1 2.03.1981to14 . 03.1981 • 

4. Accor ding to tho responde nte t he department had is sued 

• lotter dated 22.06.1961 uhereby break ln oervice 1.1as imposed 

on all the employees who were on etrike. Applicants 1 name -s 

are at Sl. No.18, 20 and 21. Thereafter. their period of 

service has been sho"'n only from 1 5 .03.1981 to the date 2 

applicants ~uperannuated. Shri Gaya Prasad retixau on 

30.09.1997 while Shri o.R. Pan de y rotirod on 30.oe.2002 . Shri 

O.P. Biauoa is et.ill in oervice. 'Their iservice prior to 

\~.OJ.1981 uas rorafeited as a result of break in service. 

They hBve further submitted that Shri Caya Prasad ond Shti 

D.R. Pandey never requested tho ou thor i t.i.ee to condone the 

break ~.r. aervice during t heir service and represented only 

after retiremo nt, ther efore• their request hae rightly b~en 

ro joctod on the ground or limi ta tion. 
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• . . I s. .L.The .rrect•d atarr who had applied ror condonation . ' I 

. . ) .. I 

•• per 
. '-~ 

eoatd1 

lnatruotlon• .. dat•d 26. Q6.1983 war• ref.erred to the Rly. · . . 
l• . . 

tt}elr · c•••• "era "conaiaered · and ·break in .aervica wcdi · 
, . 1\a,., L ; ,· . . ·.. . .. ... . . . . , : 

condohed' wl th aan.ctlon or Pre•f. dent, thua, applicant• • .. 
. ~ • ... r,• • t 
I ~ I .. . 

cannot cl al• par l ty •·wl th tho1e par aona who had raquaated . . 
. N • ~ . 

ror condonatlon ' ot 'break in eervica in time. Counsel ror the 
. 

reapondenta, . tt-.Je, eubmltt.ad the theao D.A.9 111oy be 

diaatieaad on the oround or limitation ond beino time bsrad 

caeea • • 

'"" 6. lJe have heard all the counaal md perused the 

Plaadingl!I. \ 

7 • It ie eoen th at i mpu ,_ned order \olaa pas&o d in r espect 

or •persons viz. Shti Caya Pras ad, Shri U.R. Pandey, Shti 

O.P. Biewaa and Shti Surendra Bahacu' All the applicuinta 

filed aeperata O.Ae. Tho ca se or Surr ndta Bahuiur bearing 

O.A • . No.1284103 wae heard on 1 C.OS.2004. In hie cae e aleo 

r uapondente had t aken the s ame stand that he did not apply 

for condonation of break in ee r vlca in tirre , the refor e , his 

case \Jae ti ghtly r ejected be in g time barred. I t U ot. atated 

by r espondents that appl icant appliod f or lhe 1st. tima o n 

03 .07.2000 in thot case, t herefore, the r e lier may be rejected. 

Ho~ever, ltibunal pa~scd a cotai l ed judgment on i o . os.2004 

obaerv ino therein ae under: -

• 

"Since notice or th i s Typo enta iled se rious 

coneequencos oil r e 9ards the applicant. I t ua s 
expected of re ~pondents as an i deal omp l oye r 

to have iesued 9e perate notices to those employee9 

who were to be auatded the break in service ae 

decided by tho authorit i es . Tribunal r e lied on t he 

Judgrnant or Hon'b le Supr eme Cou rt in the case or 
Shiv Shenker /, Another Vs . U.O .I.&. Or s . reporlEd in 

AIR 1985 SC 514 ~herein it u as he ld as under :-

''Railway (4tobllshmo nt Ma nu a l, Po r ~s 1301 and 
130~ - for f eiture of poet aervice f or partici­
pation in illegal etrike - No opportunity or 
ahoing c~uoo against propose d action given to 
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·Tribunal that there h•• been violation or ptinciplea or natural 

juetice. Thaterora, the o. A. deserved to be allo"'ed. The 
• 

i•puon• d or dar dated 5/8-09-2003 "'aa quaehra d and reepondenta , 
• • 

"'are directed not to treat the period from 12.03.1981 to 

' 1<l.D:S.1981 aa br•ak in aervlce. lt "'ae hald that opplicart 

1.1ould b• entitled to count hia eervice be ne fits from 01.06.1962 

till 30.06.2002 the date on uhich he super annuated with all 

coneequentlal benofita includin g the poe t retira l benefits • 

Shri Surindar Bat-odur had also retired alreody. 

9. \.le had asked tho counsel for the Respondente cat~ c;pr i -

celly uhethar reopondl!nt& had accepted the jucJgno nt given in 

caee or Sur ende r BahaO...r or it uas challenged in the High 

0 
Court. Counsel for the responde nts was not abl e t o t hr 01.1 

any li gh t on tl1ia eopect. Since I.I C? ha v& not . bee n shoun any 

orcJ"r by '-lhich tho j ud gnent pas s<Jd by Tribuna l has el t re r been 

88 t aside or et aye d, it is J)r eeurne d that t he j ud gmo nt datod 

10. os .2004 paa8ed in O.A. No. 1284/03 in the case of Surendr a 

Oahedut hos attained fina lity . 

10. Once the judgne nt g i ven in i dentio l c aso has a ttained 

finality, there is no reason or justification uhy the s ame 

relief should not be gi\A&n to the ot he r similarly situated 
-fi,Jr 1\-

per eon a unleee it io eho1.111 <h£>U theae caee e are different from 

the case or aurendra 81hodur • 

11. lt is settled 1 ou by nou that eimila1ly situated 

pareon1 ohould not be diocriminated atlaaet in courts. ln case 
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ot Sur•ndTa BahaQ.ir •l•o tw . had requi ated for condoning break · 
. ' . . 

in· ~.·r~.t~· .•'"•!· ~~ ~~ 2o·t•.•r• and hi Ya• aleo ~etlr~d ~ a~d 

. , 
t 

' • I 
I 

:l\ 
. I . 

1~ • 1 out or 3 ca••• in hand 2 peteona have retired · while Biawae , 
I l• et ill in ••rWc:e • t11reror•, the eame ratio would apply . . 

in tt.e• ca••• aleo. 

12. In all . th• 3 ca••• berore ua, applicants viz Shri Caya 

Prasad had initially joined the ootvice in 1961. He 1.1aa pr emoted , 

•• T.c. on 1978. He retlrad on 30.09.1997 111~enino thraby that 

l r ther.• wa• no break in aerv ice• applicant hod put in almoet 
... 

36 Y~ara or eervico but due to break in service frocn 12.03.1981 to 

14.03 .1981 applicant's service pr ior to 14.03.1981 has been 

totally ~lped out and hie pensi o n hos been calcul•ted on tho 

basis or 16 years or service only i. e . rrom 15 . 03 .1981 to 

30.09.1997. In other werda bene(it of 20 years :ier\Jlce has been 

danled to Shri Gayai Prasad. 

13. Similarly Shri lJ.fi. Pande y had initially joined the 

' 

. 
~ 

earvica in 1962 ae a porter. llt1 uao p romoted as T.C. in June 1978 

end retired on 30.08 . 2002 meaning thereby in nor ma l cour9e hie 

eervlco would have be~n about dC years but due to break in 

aerv lca hie pension has baen cor .. puted by treating his a rvice of ob 

nbout 21 yeere only i.e. from 15 .03 .1 981 to 30 . 0B.2002 . In other 

1.1orda his 19 yeare of s•rvice has been t otally wiped out. 

1 •. Aa far as Shti O.P. Bi suas is conce rnetJ he joinad as T. C. 

on 20.12.1977 so he uae pr omoted as co1,~uctor. He is prese ~ly 

uork ing ae CIT at Kanpur. In case break in ~crvice is not 

set aside, he uould be deprlvod o f his ervice of about 3~ yaars 

orter his retirement uhil• fi xing hie r e tiral benefits. 

15. At this juncture it uou ld be r e levant to quote the 

extract rrom jud~ent of Hon'ble Suprema Court in the case or 

Shri Shiv Shankar Ve. u.0.1. and Ott-ore uherein the question of 

.... ... 
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br••k ln, aervlc• due to atrlk• w•• the lieu•• 1~ wae held 
I • • • 

.... ,, • • . <. "" , ..... . •• , .. t 

by Hon 1bl• ·supr~·- . Cburt' rt'•ly ing 'on ·aar lier judg••nta . that an .: . 
.. .,:¥'' r ... f• • t • ' ,. · · · ' ·t · · 1J .. , "-'i~• . .. -., . ....~ .. . ,. ..... ,, .. ,. /\1!' .• ••.• f·.· ~ ~t 

. order• with r•gard·.to.' tha ~break · 1n aarvlc• which raaulta . in ... : 'Wt 
I ki..:• ~f'i.!~'.,. 1 , · I , , • t-' •I " •• ~ . I .. ., , ... ~ .. '* ~~r::t.Jltl7'~ ~;- - . .. ·' • ' l,. • ;" , ·• • • ' ~ , . .. ~' 

ror~eltura.or :P••t' a~rvlce . or. a Railway ~arvant cannot be made 
t .. • );. , -~,.. • .,,. .... • ... • t \ ,, • t -· .,, ' .. , . " ,. . . .. . . --- , 

vithout .' o~~~~~Al~g ~\h• principl•• or natural jtatice. The \ilrlt I 
petltlone \19re ·accordingly allowed by quaahing the order of \ 

break in aervl.c• . , 
• • 

1l5. ~· l'). the il'atant cae• also though reapondenta have stated 
• 

that \!'°Y had laeued th• bre ak in eerv ic• or dar on 22.06.1981 

but ad111it tedly no aho"' cause notic• waa 1eaued berore paoa lno 

the eaid order. l'loreover, appl i canto Caya Prasad and CJ.R. Pand•y 

hav~ etated that they came to k no1.1 about the effect of break 

in aerulc• after they r et ir ed, therefote, thlly tt.-ptQsented 

uhich waa rejected on Oil .09. 2003 by a common order . Applic"'t s 

have chall•no-d the order dated 04.09.2003 o n the ground that 

break ln aervic• 1.1aa condoned for all the other parsons uho had 

part icl pa ted in a trike ti• reforo, they cannot be de nied th• 

condonation ot . break · in oorvico . Intere s tingly perueAl of 

letter doted 29.05.2003 P g .39 or o .A.11 40 / ? 0 03 shows that while 

re,..nrnme nding the case of all tha 4 p• roona as ment i o no d abo ve , 

ORM hGd himself r equ;sted the QU thori ties to recons i de r the c.:i s lls 

ao in case or Shri .c.B. Mishr a T.T.£. Kanpur and Shrl Mohan Sin gh 

J.J.E. Ka npur ale~ break in s e rvice ua o con do ned even thou gh 

they t'Qd also DOit applied for c ondo nation a fter de l ay nn d h od 

not applied ui thin 

a houa that ear lier 

the atipulato d pi riod. Thi s l a tte r cle arly 
~~(,tl~ fr\.. 

also Rail\Ja y :,Board has co ndona d the t>reak 
. I\ 

ln service of aome •mployees uho h~d participated in str i ke 

and had not even gpplied for condonation in time. It i s , 

thererore, not the l at case where applicants had given th• 

requ est arter delay . ln fact counter of re:spondonts filed in 

the cese ahoua that as many a:s 202 employees had bae n given 

the benar it or condona tion or br•ak in eeruice, which ,hows that 

..... 

(~ ••• • 7/-

0 . ' 

• I 
r 

r 
Aa . 

I 
, 

I 
• 

-



• 

I 

' 

• 

• 

• 
II 1 II 

as o policy it ·~as decld•d in principle to condone the break 

in aer vice, thererore, ai1aply because applicants had applied late f , 

ror condonatlon11t should not h~va been rejected. Arter all the 

effect or break in service uould be only after retirement ror 
I 

computlno the retiral benefits. Since in all lothar cases it hae 

•lre ady baon condoned,ua r11el i ~ should be condoned in caao of 
• 

applicants ae uell. Theaoe caees , therefore, cannot be reje cted 

on the \"ltou nd of limitation :i~JW . 

1 7. ln Vieu Of tho ab ove diecusaion tho orde r dolG d 04 . 09.2003 

i ll qu as hed. In nor ma l couree we wou l d twe remittnd the mattoir 
of thC! 

back but !!lines 2lapplicants hO!VP. already -r e tired wa ar e 

diepoe ing off thee• O.As fine lly by directing the r esponde nts 

to concb ne the break in ser'\Lice in r esp oct of all the 3 applicants 

tts well and give them all consequential benof its. The service 

bn counted from the data of ini t ial date of scrvico for the 

purposes of computing their retir a l benefits and 2 of the -
0 

nnplicante bo paid th! diffotence o r a tte arn af t Lr ro colculat ion 

within a pe ri od of 3 month:i fr om the d;1t0 of rcco ipt of a copy 

o r lbls order. Respondentl!I nhnl l give the du" ilOd dr aw n 
(\/ll~ 11_ 

otatement al so to the lilpplic;.ints no tlut they Vt! rify the 
"' 

position. Ae far a:i Shri D. R. Biowas is concernBd, he is still 

in eervice , the r e fore, hio r eco r d3 may be corrcctad by 
ttO 

recording th At br!!lilk in service ie condoned • 

18. All the throe a .As ar e gccordlingly d i spoecd off uith 

no or de r a e to co B t e • 
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