RESE RVED

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHAB AD BENCH
ALLAHAB AD

ORICINAL APPLICATION NUMBER 1100 OF 2002
agﬁi Doy &) Jounaiy 9 yoé-
ALLAHABAD, THIS THE ' DAY oF . = , 2004

HON'BLE MRS. MEERA CHHIBBER, MEMBER(J)

Pratima Jacob aged about 57 years,

son of Late Shri P, Elisha, resi cant of C=410,

Rajendra Nagar, Bareilly(Working as Lower Division Clerk
in Regional Pessport Office, CGCovernment of India,
Ministry of External Affairs, Bareilly.

. ..-...ﬂpplicant

(By Advocate : Shri R.C, Eingh)

VERSUS

14 linion of India through the Secretary, Minisry of
External Affairs, New Delhi-110 001.

2. Chief Passport COfficer-cum=Joint Secretary, Covt, of India,
Ministry of External Affairs, (C.P.V. Civision), Patiala House

Annexie, Tilak Marg, New Delhi.

3, Passport Of ficer, Government of India,
* Ministry of External Affairs,
Bareilly.

4, Shri R.N. Naik, Public Relations Officer(Vigilance),
Covernment of India, Minis ry of External Affairs
(C,P,V, Division), Patiala House, Annexie, Tilak Marg,
New Delhi .

Se Shri U.S5. Lingual, the then Passport Officer, Govt. of

India, Ministry of External Affairs, Bareilly (Now Posted as

Public Relations Officer, Regional Passport Office,

Trikoot-I11, Bhikaji Cama Place, R.K. Puram, New Delhi,

6. Shri P.K. Kapoor, Superintendent, Passpar t Office,
Bareilly.

«eessNespondents

(By Advocate : Shri V.V, Mishra)
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By this Original Application, applicant has sought the
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followi ng reliefs:-~
"(a) iaaue/gaasing of an crder
aside the transfer of the

Regional Passport Office,
ordered by the respondent
Telegram No.V,.I1V/584/3/99

or direction setting ,
applicant from the

Ahmadebad, allegedly
No.2 as mentioned in the

dated 08,11.2000(as |

contained in Annexure No.A=17), the relieving of
the appli cant from the Regional Passport Office,
Bareilly by post with effect from 13.11.2000
(Forenoon), vide office order No.5(7)87/P0/BLY
dated 10.11.,2000, issued by the respondent No,5
(as contdned in Annexure A=4), Memorandum No.
V/Vig.11/842/45/2000 dated 10,04,2001, vide which
the applicant was informed that his representatin
against the transfer have been re jected by the
competent authority (as contdned in Annexura No .
A=12 and also a?ainst the Confidential letter

No.V/Vig-11/842

45/2000 dated 19,11.2001 issued

by the respondent No.3 (as contained in Annexure

No.A=-16), vide which the

appe al /represen tat ion

of the applicant against the transfer is asaid to |
have been re jected, after summoning the orid nal

records.,

(b) issuing/passing of an orderor direction to the
respondents to allouw the applicant to join the
duties at Regional Passpart Office, Bareilly
and pay him salary reqgularly ever y month,
including the arrears from 13,11.2000 onuwards,

(c) issuing/passing of any other order or direction
to the respondents as this Hon'ble Tribunal
considers appropriate in the circumstances of the

case,

(d) allowing this Original Application with costs."

24 It is submitted by the applicant th & he was working in

Army as J.C.0, where he had to seek voluntary retirement after

putting 25 ysars in service due to illness of his wife, Thereafter,

he cot re-employment as L.D.C. in the Regional Passport Office,

|
Bareilly with effect from 17,03,1987 under the quota fixed for l
|

ex-service man ae. per the Rule16(1) of the Central Passport and
Emigration Organisation(hereinafter referred as CPEQ) Rules, 1968,

the Controlling Authority, the Ministry of External Affairs. But
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the powers may be exercised by the Chief Pasaport Officer under

P

ii!illﬁ/-

"
i



1130 [

sub Rule(2) of Rule 16 who shall have the ex=officio rank of

Director or Deputy Secretary in the Ministry of External Affairs.

S In the year 1997, one complaint was given by Shri Nathi

Ram by makinc allegation apainst the applicant that applicant
accepts bribe from people. However, since no substance was

found by the C.,B.,I. who looked into the matteg, fﬁé said complaintr
was dropped. On 11.10.,2000 when applicant reached the office, he
1 went to Shri P.K. Kapoor, Office Superintendent for putting his :i
signature in the attendance recgister but the same was not

available as he was informed that register has been sent to the :

Passport Office by marking 'X' (i.e. absent) against the name

th FL-
‘ of the applicant, This was protested by the spplicant and was
M\QL Hﬂﬁf—
pointed by the splicant that even Mr. Kapoor ,coming late and
[
i
s

going out office early without any proper information

or justification. Listening to the guarrel between applicant
Hone 4 6~ |

and Mr, Kapoor, entire staff a;dte and even respondent No.S came |

out 'of his room. He thrashed the applicant and shouted at the

PR ¢

applicant with very ugly and unparliamentary language. It is

submit ted by the applicant that Shri U.S. Linguwal i.e.

respondent No.5 threatened him with dire consequences, The very

next day applicant submitted an application to respondent No.2

action
for holding an enquiry in the matter and taking/against the

guilty officers(Annexure A-I)., Applicant thereafter gave another

application=-cum-appeal on 02,11,2000 and also requested the
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authorities to make investigation with regard to movable and
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immovable properties of all including the applicant, Shri U.S.

Lingwal the then Passport O0fficer, Bareilly and Shri M.K.Kapoor,

Superintendent in Passport Office before the respondent No,2

(Anne xure A=2),

4, From 06th November, 2000 to 10th November, 2000 applicant
was on sanctioned leave with permission to prefix 04 and 05,.,11.2000
e ¥

and suffix 11 and 12.11.,2000(Anre xure A=3). (Zhes his absence |

applicant was relieved by the respondent No.,5 vide his order dated

08.11,2000 we.e.fe 13,11.2000 with a direction to report for duty |
at Passport Office, Ahmedabad after availing usual joining time,
even though, the impucgned order dated 08,11,2000 was not given to
the applimnt, he was rather surprised because there was no such
justificetion to relieve him even when he was on leave and without
lookéng into the complaints already submiftted by the applicant.

He therefore, submitted a representation dated 13.11.2000 to the

— e ——

respondent No.2 seeking justice and for cancellation of his transfer

(Annexure A=5), The applicant also submitted another application
dated 13.11.2000 to respondents’ .. and requested for being
supplied the tranfer order dated 08.11.2000 but the said |p
application was not accepted by the respondent Nos. 5 & 6,
therefore, this had to be sent by post on 13.11.2000(Anne xure A=6).
He once again requested on 16.11.2000 by application for
providing him transfer order dated 08.11.2000 as was referred to
the relieving order and grant him T*PA. Even this gpplication was ﬁ
alse B h
not accepted by the respondent No.5 & 6, therefore this ha& to be. b

sent by post on 16.11,2000 (Annexure A=7).
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Se The whole controversy according to the applicant is based
on the incident which had taken place as referred to above on
11.10.2000 and he is being thrown out just because he happens to
be the president of the asscociation in order to teach him a
lesson, Thereafter, his representation was rejected and he uas
directed to report to Ahmedebad and has even been served a charge
sheet dated 09.05.2001 with allegation that he had disobey@d

the order and has not reported at Ahmedabad inspite of repeated
‘ahﬂw& Hoal
directions. He has further submitted thaﬁhnn 20,02,.,2002 andy

applicant has been provided with a copy of the transfer order
dated 0B8.11.2000 for the first time. Perusal of which shows that
this transfer is on the basis of complaint forwarded by
respondent No.5. It is thus submitted that this transfer order
is punitive in nature anrd since nc action was taken on the
Pasis of complaint, which is allged to have been given, it cannot
be made basis for transferring the applicant from Bareilly to
Ahmedabad, He has further pointed out that respondent No.S

is responsible for cetting him transferred due to his personal
bias, which is evident from the fact that it was the same
complaint which was made by Shri Nathi Ram earlier in the year
1997, which was procured by respondent No.5 again from the said
shri Nathi Ram on 27.10.,2000 and sent to the Hon'ble Minister:

of External Affairs by recistered post dated 25,.,10.2000., After
receiving the transfer order, he again gave a representaticn
cdated 22.03.2002 to respondent No.2 requesting therein for
cancellation of the transfer order as heither this transfer c:
was made in public interest nor administrative exigency but was
besed on a fabrichted complaint(Annexure A=20) . But till date
no decisions has been taken in the said appeal. In support

of his contention he has relied on the judgment given in case of

STATE OF U.P, VERSUS JAGDED SINGH reported in 1984 Sypp. SCC
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413. He has also referred to 1991 (2) UPLBEC 1303 wherein
it is clearly held that transfer of government servant on
the basjs of a complaint is not sustainable. Similarly in
the case of PRACEEP COEL VERSUS RECIONAL MANAGER, REGION

I1 STATE BANK OF INDIA reported in 1992 (10) LCD 84 it :
has been hel d that if any employee is guilty of misconduct, |

it is ppen to the employer to take action against him but

it is not open to them to tramsfer the applicant on this
oroynd, He has thus, submitted that the transfer being
illegal, arbitrary and unjustified may be quashed and set

aside.

; 6, Subsequently, applicant had filed M.A. No.1687/2002
seeking amendment in the 0.8 for challerging the order dated
08.04 ,2003 by which the applicant was punished on conclusion
of the disciplinary proceedings but the said amendment
application was rejected on 06.05.20C3 being a separate
Cause of action. Therefore, applicart has filed separate

original application challencing the said order.

To Respondents on the other hand have opposed this 0,A.

by submitting that transfer is an incidenféof Covernment
Service and government servant can always be transferred
by the competent authority in exigency of service. They
have relied on the judoment given by the Hon'ble Supreme i
Court in the case of S.L. ABBAS and have submitted that

since there is no case of malefide involved in the present 1

_—— =

case, therefore, Tribunal may not interfer€ in the
transfer matter. They have further submitted that applicant
Was transferred on administrative exigencies considering the
Pact that Regional Passport Office Ahemedabad had huge

pendencies which continue even today. They have further

T —

submitted that petitioner was functioning as L.D.C. ir
Passport Office Bareilly since 17.07.1987,1n 2000 the
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Passport Office Bareilly had reported that the petitioner as
well as Shri A.X. Sharma L.D.C. wuwere not amenable to discipline
and were also found wanting in efficient discharge of their
duties. Euenhiu conduct and work was found unsatisfactory during
the period of his temporary duty for 15 days in regional office
Kolkata.

8. It is also submitted by the respondents counsel that
thereafter @n in-house fact finding inquiry was made on
19.11,2000 and it was inter-alia obhserved tha the petitioner

was lacking in adequate public dealing skills and there was

aleo some merit in the allegations of certain acts of
indiscipline on his part. After the aforesaid inquiry the
competent authority tock a view that while the allegations

did not warrant initiation of any formal disciplinary action
against the aforesaid two officials, their continuance 1in that
of fice was not conducive to the smooth functioning of the
office and:z;:inat the wider public interest. Respondents
further eubmitted that at the relevant time, the Regional Passport
Office, Ahmedabad had huge backlog of work which even to this day
continuous tobe substantial and there was shortage of Group 'C'
officials there, it was considered to be in the public interest
as well as adninistrative exigencies to transfer the petitioner
and éhri A.K., Sharma to the Regional Passport Office, Ahmedab ad.
Accor dingly, ordess were issued with the approval of the Minister
of State for External Affairs on 08.11,2000 and the petitioner
was relieved from passport office, Bareilly in the Forenoon of
13.11.2000 vide order dated 10.11.2000. Aggrieved by the said
order, the applicant filed an appeal dated 13,11.2000 through the
Minister of State for Petroleum and Natural Gas and Parliamentary

affajire addressed to the Minister of State of External Affairs.

requesting for cancellation of the Transfer Orders. Tha appeal
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of the petitioner was considered and the Minister of Slatn

Por External Affairs confirmed the transfer order and rejected
the appeal vide order dated 13,13.,2000 and informed to the
Minister of State for Petroleum and Natural CGas and
Parliamentary Affairs that the transfer of Shri Jacob from
Bareilly to Ahmedabad was done on adminstrative ground &nd in

public. interest.

9. They have further submitted that petitioner failed to
comply with the transfer order while the other off ical Shri

A.K. Sharma who was also transferred with the petitioner,
compl&iuith the order and joined at Regional Passport Office
Ahmedabad. on 26,02,2001. Respondents have further explained

that since the petitioner did not comply with the order fence

a final opportunity was given to him vide Ministry's Memo

dated 10,04 .,2001 to join Regional OfPfice Ahmedabad by the

1Sth of April 2001 failing which he was cautioned that
disciplinary action.would be initiated. It was also made

clear in the said memo that his representation-s for cancellatio
of the transfer orders have been rejected by the competent
authority., Since the petitioner still failed to comply with

the orders of transfer, disciplinmary proceedings under Rule 14

of C.C.5. (CCA) Rules 1965 were initiated against him vide memo
dated 09th May 2001, He was found to be guilty in the enquiry.
Accordingly, he has been given a penalty of stoppage of next

two increments due to him and to treat the period from 13.11.2000

SN du ty
onuards aestd unauthorised absence from/vide order 08,04,2003,

10, Respondents have stated specifical ly that they are not

(2]
prejuddced against the petitioner éimt taking part in legitimate
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uninn_aptiuitiea and he has made allegations of prejudice only

é
|
|

to give coleur to the case. They have submitted that complaint

made by Shri Nathi Ram is not at all relevant for the purposes

of the present petition as his transfer is not based on the said
complaint, They have further explained that applicant had
already givan a copy of his appeal to the National Commission for
Miniorities also but after respondents furnished the detailed
reply, the national commission for miniorities have also not
reverted back to the Ministry, which iteelf shows that there: -=
was nothing objectionable in the action taken by the Ministry.
They have thus submitted that there is no merit in the 0O,A. the

same may therefore, be dismissed, :

11l 7 I have heard both the counsel and perused the pleadings
as well,
12, Perusal of the impugned order dated 08,11.2000 which is

a fax message issued by the Adwinistrative Officer shows that

the applicant's transfer was done on the basis of complaint
forwarded by the passport officer, Bareilly. As per the
applicant's counsel this was the same complaint which was given |
by one Shri Nathi Ram in the year 1997 against the applicant ;
alleging therein that applicant was taking bribe in issuing |
the passport etc. To substantiate his submission, applicant

!

has annexed the letter dated 02,11,2000 written by Passport Officer "

Bareilly to the Joint Secretary(CPV) & Chief Passport Officer, F
at New Delhi. 1In normal course, we do not interfere in !
transfer matters as transfer is an incidence of service and | §
Hon'ble Supreme Court has repeatedly held that Courts should not 1

interfer in routine transfer matter unless it is vitiated !

by malafide or is contrary to the statutory rules, As I have

stated above, the reason which has come forth in the Fax

»
fil#ff" ceeel0/=
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message that applicant was to be transferred out/to the

complaint sent by the Passport Officer but in the counter
affidavit, respondents have tried to justify their actions

by stating that there were deficiencies of LDCs at Ahmedabad

while wvork load was too much. The lav is well settled by

Hon'ble Supreme Court in the case of MOHINDER SINGH CILL ;
that the correctness of the order has to be geen on the basis |
of reasoning civen therein and the same cannot be improved.by the
respondente by filing a counter affidavit, Though respondents
have tried to explain that the applicant was not amenable

to disciplire and it was keeping in mind his over all work and

conduct that he was transferred from Bareilly to Ahmedabad. :

W e e —

is challenged in the court of law. It is also found to be little
‘atrange '+ - that spplicant was relieved while he was on
sanctioned leave. Page~26 of the 0.,P. clearly shous that
applicant was granted Earned Leave for 5 days from 06.11.2000

te 10.,11,2000 with permiesion to prefix 4th and 5th November

and suffix to 11th and 12th November 2000 being a holicay.

The admitted position is that applicant was relieved in
absentia vide order dated 10,.,11.2000 ftself w.,e.f. 13.11,2000
Fe.N. strangely enough apart from the fax.message which wvas
issued by the Administrative Officer addressed to the

Passport Officer Bareilly, there is no other orcer on recorcd
transferring him from Barqflly to Ahmedabad by endoreing the same

] !
to the applicent. In factkia only the office order dated ﬁ

T B

10.11.200q, which has been endorsed to the applicant. &n normal
cour se fﬁhéﬁeber**an individual is required to be transferred i
from one place to the other, the least that is expected

from the responcdents is that they should issue a proper

transfer order by endorsing the same to the person concerned,

3% I had asked the respondents counsel specifically whether

Woves
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the transfer order issued by the authorities was endorsed to the

applicant but he was not able to satisfy the court by giving a
proper reply. On the contrary, he submitted that the Fax

message itself is a transrer order. As I have just stated above,
the fax message -~ was not marked to the applicant at all, on the
contrary it was fax message addressed to the Passport Officer.
Therefore, the way applicant has been transrerred out does not
inspire much confidence and smacks of arbitrariness. In these
Circumstances, I am inclined to quash the tranafer of applicant
from Bareilly to Ahmedabad., This however, would not mean that
applicant can stay at Bareilly for all timesto come. If authorities
feel that services of an individual are required at a particular
station, they can alyays transfer the said employee to the place
where his services are so required. The transfer orders should

in such a situation be passed brnperly in a normal way. I would
like to further clarify that quashing of this transfer would not
ipso facto vitiate the subsequent order of punishment given to

the applicant for disobeying the orders passed by the respondents as
once the orders are passed, they are meant to be complied with.
Applicant cannot be.tha judge for deciding the correctness of
or-der or otherwise. He could always have joined and then purused
his matter. However, that is a separate .cause of action for which

I am informed, applicant has already filed another 0,A, therefore,
that aspect would be seen when that 0.A., comes up. I would only
like to say here that since the procedure adopted by the responcents
in transferring the applicant from Bareilly to Ahmedabad is not
found to be in accordance uwith lau. Therefore, the transter order
1B‘being quashed on a technical ground. Respondants would be at
lgberty to pass a fresh proper order transferring the applicant

from Bareilly to another place where his services are so required,

14, With the above observations, this 0O.,A, is partly allowed.
No order as to costs, ﬁé%##fﬂﬂﬂﬂ_
‘ \
Member (3J)

shukla/ -
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