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Allahabad, this the \rft day of ~~2004.

QJORJM : HON. M.F5. MEE CHHIBBER,J .M.

HeN. f~. D. R. IIVlARI!A. M•

O.A. No.IOlO of 2002

1. Akshya Kuna..cS/O Prithvi Chand.

2. Ashok KumarGupta S/O Prithvi Chand.

Both r/o Village & .0. Bansdih, Tehsil Bansdih, Distt.

Ballia....... . .••.• Applicants.

Counsel for applicants : Sri N. P. Singh.

Versus

1. Union of India through the Secretary, Central Public

'Jorks Depar-anent, Gov t , of Inciia, NewDelhi.

2. The Secretary, Central Public «orks uepartment, Govt. of

India, NewDelhi.

3. Deputy Director 'Tra ining) Central Public ~orks Tepart-
'~

ment, Trailming Institute, .oom No•.329A,Ving Ninnan

Bhawan, NewDelhi.

4. Superintending Engineer, Delhi Kendriya Parimandal-5~

Kendriya Lok Ninnan Vibhag, East Block-4, R. K. uram,

NewDelhi...... • •••• fi;spondents.

Counsel for respondents Sri Ashish GOpal(~~UL~~~J

o R D E

BYHON. Iv'tABl.A.M.

By the inst.ant O.A. filed under section 19 of A. T.

ct, 1985, the applicants have sought the following reliefs.

A) That the restriction imposed deb"rring the
handicap in hearing candidates from participa-
ting and holding them in eligible for recruit-
ment to the post of Junior Engineer Civil and
Electrical as per the aavertisement 27th July
to 2nd August, 2002 (Compilation - I) be set
aside ana held to be ultravires to the provision
of Article 14 of Constitution of India.

B) That the respondents be directed to consider
the applic3n-cs applica tion foon for recruitment
to the post of Junior Engineers (Civ il and
Electrical) ignoring the restriction of beL~g
handfca p in hea ring. it .



: 2 :

2. Shorn of superflui tics, the necessecy fa ctual

matrix to adj udica te the issue is tha t the applicants have

challenged the eligibility clause of the advertisement

published in EmploymentNewsdated 27th July to 2nd uqust;

2002 (Annexure -I). Vide clause 2, the advertisement

debars the candidates to appear for the post of Junior

Engineer (Civil/ Electrical) who are suffering from visual

and hearing disabil·ties. The applicants have passed the

three years diploma course of Civil 3ngineering from

Technical Education Board, U•• Lucknowin the year 1994

Annexures A-2, A-3 and A-4). They a£e sufferin9 from

hearing dmpeLzmerrt about 80)0 being pe anently handicapped

person. A handicai' certificate is at Annexure-5. In

addition, they belong to backward caste. The pplicant

No• .L applied for the post of J.2.. (E':,..,Givile.lj whereas the

Applicant No.2 applied for the post of J.E.(Electrical)

(nnexures -11 & A-.L2). Their grievance is that they are
;:

said to be ineligible for the reason that the applicants

are handicapped in haaring and as per Para 2 of the adver-

tisement, they are debarred from appea£ing in the exam.

3. This Tribunal vide its interim order dated 4.9.02,

directed the respondents to allow the applicants to appear

in the written test scheduled to be held On27.10.02 and

the permdss Lon to appear in the written test shall not

prejudice the case of the Parties at the time of hearing.

Accordingly, they were allowed to appear in the examination.

After declaration of tbe re sul t, vide their M.• 1502/03,

they submitted ~t t~apPlicant No.2 has been declared

selected as OBC ~ candidate havin~ the 8th position

in the merit list.

4. They have assailed the aforesaid advertisement on

various grounds which are contained in sub-paras I to VI

of para 5 of the O.A. Besides this, during the course of
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hearing, the learned counsel for the applicant has emphati-

cally argued tha t the restriction in the adVertisement for

the candidates who have hearing impaiment is a:Jainst the

prinCiples of equali y enshrined in Article 14 of the

Constitution. It has also been further argued tha t the

restriction by which the handicapped in hearing are comple-

tely restrained from applyin~ for the post of Junior Engineer

(Civil/ Electrical) while other physically handicapped persons

are permitted for applying, is discri.rninatory. It has been

further argued that a diploma holder in Civil Engineering

but impail."'ed in hearing Cdn very weLl perform the duties of

a Junior Engineer (Civil).

5. The respondents, on the other hand, have opposed

the contention of the applicants and they have sta ted t.ha t

duties of Junior Engineer (Civil) are such that hearing

handicapped Cdnnot perform the duty perfectly. They have ;

al so a tta ched a photo copy of the IVlanual Vol.-I (auties of

Junior Engineers) (Annexure CA-l). They have further
~I2:LV(JrD

submitted that the post identified to be~~:~or the
r

physically handicapped persons as per report of the Expert

Committee to identify/ review the post to be reserved for the

persons with disabilities in Ministry/Department notified

on 31.5.2001 does not include the post of J.E. (Civil and

Electrical). These posts l~ve been identified for ortho-

Paedically handacappe d persons only. Vide their M.A. No.

1185/04, they have further stated tba t the post of J.E.

(Civil/ Electrical) is a group IG ~ post and they have not

been identifi~d for filling up by hearing; visually handi-

Capped persons. These posts have been identified for the

orthopaedically handicapped persons only, in group 'C',
whereas reservation with hearing handicapped disabilities

in the engineering service has been made in group '~t and

•B' ca tegories.

6 • ~le bave heard the rival submissions of the pa rties

at length and perused the raco rds very ce re r ul Iy ,
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7. During the course of the hearing, Sri N •• Singh,s '"W\.o..YIj r:
learned counsel for the applicant has raised attiti issues.
He has argued that the ad 'ertisement is vicla1:ive of
Section 32 and 33 of the ' ersons with isabilities
Equal Opportunities, rotection of Rights and Full

ParticiPation} Act, 1995 (hereinafter called the Act of
1995). He has also stated that the respondents have
averred for the first time th~t J.E. Civil) is a group tet

post vide their M.A.No.1185/04. He has emphatically
argued that there cannot be discrimination among the
different types of handicaps in the sense that the ortha-
Paedically handicap ed persons have been allowed whereas
the visually and hearing impaired persons are not allowed.

8. The central question•..which falls for considera-
tion is whether the respondents are justified in debarrinJ
the visually and hearing impaired persons for recruitment
to the post of Junior Engineer Civil). During the course
of hearing, our attention was drawn to the minutes of the
Sub-Committee of the Expert Committee to identify the post
for givin~ reservati n to the physically handicapped
persons of various categories. 'Ie also saw the final
notification of the Ministry of Social Justice and Emp~ver-
ment which was published in the gazette on 31.5.01. On
close scrutiny we found that the persons with hearing
~lpaiIment were not one of the posts reserved in roup '~t
category in the notification. The contention of the
counsel for applicant that it contravenes Section 32 & 33
of the Act of 1995 is not based on facts. viecannot take
any exceptions with para 2 of the advertisement as they
have been aavertised after the post were identified by

the Expert Committee and it is as per the final notifica-
tion dated 31.5.2001. The contention of the applicants'
counsel is negativeLsimply On the .coundthat there has
been no violation of Section 32 & 33 of the Act of 1995.
The second contention of the counsel for applicants that
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the respondents are late in telling the court that J.E.

(Civil) is a group 'e' post is not at all tenable as this

Lnf ozme t.Lon was given to the court much before the case

was listed for hearing. Another argument of the applicant's

counsel is that there has been discrimination among the

various categories of handicapped persons. we are not

impressed by this argument as reasonable classification

is always permissible and it is neither unconstitutional

nor illegal. Each ca tegor'l of handicapped is a cLass in

itself. It is not the case of the applicants that some of

the persons of hearing impairment have been allowed and

others have not been allowed. It may be mentioned that

ther-e were three Sub-Committees of the Ex ert Committee

for aifferent categories of disabilities namely .-

i) Sub ~ommittee for Loco Motor disability or cerebral

.i \J. I

palsy;

Sub Committee for hearing impaiunent and;

iii) Sub Committee for persons with blindness or lew vision

and the argument of tie applicant's counsel that there b~s

been discrwination in he sense that orthopaedically

handacapped were allowed and persons with hearing impainnent

were not allowed cannot be countenanced.

9. It may be stated that executive has taken a

decds acn to ze se zve the post for handicapped as per the

provisions of the Act of 1995., ~ter due delibera tion and

taking into consideration, the functional requirement and

the recommendations of the Expert Committee it has been

decided to ze se rve posts for handicapped persons. We are

aware that courts have limited role to interfere in so far

as the pol';'cy matters are conce rne d. The pex c...ourt have

laid down that the adninistrative action is subject to

control by judicial review under three heads ;-

i) Illegality;

ii) Irrationality and;

iii) Proc-edural impropriety.

10. We do not fina that the advertisement SUffers

~c-- ~
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from any of the infmnnity mentioned above. Once it is

found that the adninistrator has acted in good faith having

regard to all relevant considerations, the court should

be slow to interfere with such decision. The above ddscu-

ss Lon clearly shows that exercise of power has been bonafide

and there is no manifest error in the advertisement neither

the exorcise of power is manifestly arbitrary as contended

by the counsel for applicant.

11. In view of the facts and circumstances~ mentioned

above, and our discussions, we find no justification to

interfexe with the advertisement ~lpugned hereinabove and

no exception can be taken to this.

12. The O.A. is disposed of in tenns of the above

discussion.

No orde r as to c-·o~ts .

J.M.

Asthanal


