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ALLAHABAD, THIS THE 3! DAY OF MARCH, 2003
HON. MRS. MEERA CHHIBBER, MEMBER (3)

Smt. Sunits Rani Sharma,

w/® Shri Ashek Kumar Sharma,

presentdy pested as Music

Teacher at Kendriya Vidyalaya,

IVRI, Bareilly,

r/e Kendriya Vidyalaya,

IVRI Campus,

Bﬂr-illy. eeseco eevee Applicant.

(By Advecate:-Shri K.Ajit)

JYersus

1« Unien of ]ndia threugh its Secrstary,
Ministry ef Human Reseurces Davelepment,
New Delhi.

2. Commissiener, Kendriya Vidyalaya Sangathan,
18, Institutienal Area, Shahid Jest Singh Marg,
New Delhi-16.

3 Principal, Kendriya Vidyalaya IVRI Izzat Nagar,
Bareilly.

4, Shri H.M.Carie, Commissiener, Kendriya Vidyalaya
Sangathan, 18, Institutienal Area, Shahid Jeet
Singh Marg,

New Delhi-16. ....oﬂﬂspCNdlntso

(By AdVlCItl :"Shri N. P Siﬂgh)
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By this 0.A applicant has challenged the erder
dated 15-10-2001 and 20~5-2002. She has further seught
a directien te the respondents te permit the applicant te
work as Music teacher at Kendriya Vidyalaya IVRI Bareilly

and te pay her regular salary and arre®ars w.8.f. 15,10.01,
20 By erder dated 15.10.01 Spplicant was transferred

frem Bareilly te Jishimath in public interest, Being

aggrisved she filed an (0.A 204/02 which was decided en

I

¥



8.3.2002 by directing the respendents te pass appropriate
erders en applicant ‘s repressntatien within 30 days.Status
ue as en that date was erdared te be maintained till the
dispesal ef her representatien, They were alse directed
te deal with her case regarding vacatien ef gevernmént
accemmedatien @s per rules (page 32). Pursuant te the
directiens ef Tribunal respendents passed erder dated
21.5,2002 rejecting her representatien by passing a
reagsenad order (page 17). It is this erder which has bean

challenged by applicant in this O0.A.

3. Applicant's ceunsel had raised mainly three grounds
to challenga the transfer .-
(1) The transfer is dens due te maglafide reasens
therefere is arbitrary.
(2) It was @ mid term transfer and her children uwere
studying in school thus there was ne justificatienm
te transfar her in the mid academic sessien as there
was ne cemplaint against her.
(3) Teachers senier te her in the scheol were still : " ...
retained uhi&‘»shl was pickad up fer transfer and
transfer is centrary te the guidelines issued by
respendants themselves.
It is submitted by applicant's counsel that there was ne
adverse repert against the applicant ner there was any
camplaint‘uith régard te her perfermance as a music teacher
therafore there was ne -ccassion‘tn transfer her in mid
acadamic session frem Bareilly te Joshimath. Her husband
had takan lasasve te persue hiés wife's case but the naxt

day he was alse transferraed to silchar which itbelf shows



that Cemmissiensr was passing the erders with malice.
Even etherwise after reslieving the applicant regpondents
have adjusted ene surplus teacher at Bareilly and en®

en centract which itself shows t hat therawas no
justification te transfer the applicant out from Barsilly
to Jeshimath when she has had thres surgeriss and it is
net pessible for her to climb the Joshimath Hills., In
support of his cententien he relied en Fara '6' eof
respendent ‘s eun pelicy at page® 27 which reads as
ungdar -

"Apart frem ethers, tha follewing would bse
administrative greuands fer transfer:-

(1) A teacher is liable te be transferrad en the
recommendation of the Principal and the Chairman
of the Yidyalaya Management Committee ef the
Kendriya Vidyalaya. :

(2) Transfer of spouse of a Principal to a Kendriya
Vidyalaya at the statien whare the Principal is
working or nsarby, but net the vidyalaya whese
he is a Principal.

As far as poessible, the annual transfers may be
Mmad® during summer vacatisns. Hewaver, np transfer, axcept
these en the fellewing greunds shall be made after 31st
August,."

He alse relied en 1978(2) SLR Calcutta page 136
te substantiate his argumant that when no disciplinary
action was taken against the smployee agnd smployee was
transferred witheut afferding an eppertunity ef being
heard- order of transfer was held as malafide and
amounted te punishment., Accerdingly transfer erder

was quashed,

4, Respondants en the ether hand have subnitted that
transfer is an incidence ef service and employess ef
Kendriya Vidayalaya Sangathan are liable te be transferred
anywhere in India under Article 54 (12) ef cducatioen Codas.
They have further submitted that as per clause 3 eof
transfer guidelines as approved by the BOG, the services of

Kendriya Vidyalaya Sangathan employees are liablsto be

transferred to any Kendriya Uidyalaya of the Sangathan
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at any time on shert netice en srganisatienal reasens

and agninistrative exigencies, Alse as hald by the

Apex Court the individual's persenal incenvanisnces hawe
got little importante ever adninistrative exigencias and
public intsrest particularly in the matter ef transfer/
posting. The persenal problems @xpressed by the applicant
sheould not come in ths way of service conditiens and
public interest. Thay have further submitted that
applicant has been transferred frem Bareilly to Joshimath
en administrative greunds in public interest in erder te
@nsure smeeth running of the vidyalaya as the transfer

ef applicant becams #nevitable, S$ince ther: were adversa
reperts from the vidyalaya &1 d Sangathan authorities
involved with the day te day supervisien ef the vidayalaya
Thaey are further submitted that if the applicant had besen
not trensferred eut it weuld proved te be detrimental

te the interest eof the school as a whela, Therefore,
since the transfPer has besn erdered in public intersst on
the basis ef adverse reperts given by a Gentreller

and Supervisery autherity, her transfer cannot be said

te be arbitrary or malafide, Ehoy have also submitted that
Hen'ble 3jupreme Court has held in number of judygments that
individuals incenveniences have get little impertante

ever administrative exigencies and public interast
particularly in the matter of transfer/pesting. They

have submitted that the transfer has been made on ergani-~
sagtienal reasons, adninistrative greunds er en the
recemmendation ef a Principal and the Chairman ef the

WIC and it is very much in asccordance with law and
guidelines published by the K.V.5 in particular. Thay
have relied para '5'(1) of the said guidelines. Thay

have alse explained that she has been transfarred within

the region,therefore, she Can have no ebjsctien in



joining at Jeshimath as psr as the surplus teacher baeaing pes-
ted in Jzzatnagar, Bareilly., They have submitted that the
said teacher have to bo.adjuatsd hare due to the clesar

of K.V.. CCI Raj Bhawan as the vacancy was available at

IVRI, Izzatmagar, Bareilly. They have,thus, submitted

thae this 0.A is lisble te be dismissed with cest.

Se Applicant had reiterated her stand in the rejeinder.
The matter was heard en 30-1-2003 at lsngth and respondents
ware directed te produce the eriginal record within ene

week as ] wanted te satisfy myself whether the transfer

is rezlly based en some material before the autherities

or it has been passed in an arbitrary manner bscause frem
the ceunter filed by the respendents there yere many aspects
which were net clarified by tq§‘rospa?dc?§i and vague
avermants were made without amy documents.

On the centrary, applicant's ceunsel was vehamently stating

that there is ne adverse raeperts against the applicant,

6. Resgondents have preduced the eriginal racerds fer

my perusal and he subsequently has alse filed an affidavit

en behalf ef 3Shri H.M.Caire, Coemmissienser, K.V.5. as

initially ne separate affidavit had been filed en his

behalf even theugh he had been made as a party in the (.4

and malafidss were alleged against him. Pagusal ef the recerd
shews that there was indeed a raquirement te pest the
applicant esut ef statien as there had bsan ceuple ef
incidonti in which sither the gpplicant er her brether in

law had indulged with either the security guards er the

bus driver and if the gutherities had net intervensd in
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in the matter, prebably it weuld have a very ugly situatien,
Had thare been snly cemplaints against the applicant er hsr
brether in law , I would have taken a different view but

1 alse find that the applicant’'s brether in law had
infact given in writing en 5-1-2002 te the Diracter ef
IVRI, Izzatnagaer, Bareilly wherein he gdmitted his mistake
er the incidenfs which ax# taken place en 29-12-2001 in
the night er en 9-9-2001 with Shri Kamta Prasad and he
apelegised fer his behavieur and assured that in future
he would net indulge in any such activities, He had
alse requested the Directer te 1lift the ban impesed en him
fer entering the institute, Thus, it is clear that the
cemplaints which ware made by the bus driver er the
security gaurds a..ﬁ??ﬁin e qampiadat net enly te the
autherities but alse in police statien with regard te the
mis-behavieur and his terrerising activities, They had
infact requested the gutherities te take gctien against
applicant's brether in lauw as his behaviour is detrimental
te the safety of the institute campus itself, Similarly, it
is en recerd that applicant‘s brothcr-in-lau shri Raj Kumar
Sharma had beaten the bus driver in the presaence ef

H hecaunse ko

applicant and ether uitnassaQNFould net bring bags ef
wheat frem her résidence Dehradun te Bareilly in his Bus
hired te carry eut the children eof K.V., IVRI, Bareilly
te participate in Regienal Social Exhibitien at Dehradun,

fer which applicant was deputed as escert teacher. Things
did not end at making allegatiens and ceunter allegations
either by the staff er the applicant’s side but the matter
even reperted in the nesuspapers te the extent that
applicant had stated that the sscurity gaurds had tern
the goplicant®s cleth while misbshaving with her., The

3acurity gaurd's vergsien was that applicant‘’s brether
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in-law had himself tern the cletheef his sister-in-law
i.®s, applicant and started accusing the sscurity gaurd.
It thin%g—had reachad that kind of a situatien definitely
it can boijfgﬁgihat it weuld net have been in the
interest eof path®r the IVRI er the schesl autherities
because such kind ef incidents gre defingtely net a
healthy sign andin these circumstances the enly alternative
te defuse thes situatien was te pest the applicant eut, it
woeuld have been neither in her intarest te centinue at
the same place as she weuid have, facs the same S¢curity
gaurds everyday ner it weuld be in the intsrest ef the
institutes as they would be faced withilh ugly situatiens

evary new and thaen,

7 In view of the recerds which have been placed befere
me ] am satisfied that the transfer ef applicant can net

be said te be either arbitrary er due te any malafide
reasens., When these reperts were sheun te the applicant’s
counsal he submitted that thess incidan£3 de net relate

te the applic.nt in the dischargse ef her efficial duties.
Therafere, they can net be used against her fer transferring
her eut ef ens statien te the uthir and since her transfer
is based en thesa@ reports this transfaer beceomes punitive

in nature., 1 am afraid such a centantien is te be rejected
eutright because it was net in erder te punish ths applicant
that she was pested eut ‘e Bareilly te Jeshimat hdmb

@B such an @mactien had_ te bs taken in erder te defuse
the situatien which had bsen created either bp applicant
harself er by any member ef har‘fanily namely hsr brether
in law. In the instant case, the scheel is situatad

within the boundary eof IVRI, Izzatnagar , Bareilly.
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Therefere, naturglly tha institute ueuldAbe concarnad, if
thers is sems untoward incident with their sscurity
gaurdse.
ol B

8e The recardsAshnu; that applicant‘'s brether in
lav usa@d te indulge in browbesating the security staff er
the ether staff, Therefers, it was felt by the security

thalnB— .
gaurds as it is net in the intersst of sescurity of tne
institute campus itself te allew such elaments to remain
in the campus as that weuld amount te cempremising with the
security. In thes@ circumstances, the Principal and the
Chaeirman ef UMC had both rscommended te the Cemmissiener
that activities ef Mrs. Sunita Sharma music teachar ef
Kendriya Vidyalaya are not in tha intersst of vidyalaya
as well as IVRI, campuse. Therefore, she néy be transfaerred
with immsdiate effect freom the Kendriya Vidyalaya, IVRI, I
Izzatnagar, | Bareilly, o At was sn the basis ef these
raparts that the conmissiensr had takan the dacisien te
transfer the gpplicant te semae ethar station, Thsarefors,
it can not be sgid that the Cemmissiener had transferrad
the applicant frem Bareilly te Jeshimgth due te malafide
reasons At this juncture, Applicant's ceunsel submitted
that since applicant has already undergone three surgery
and her husband has already b:2en pested te a far uff
place at Silchar, 8he ceuld set have been asked te vacats
the Gevernment accemmedatien within the campus and postad
to seme other scheol within Baréilly or sem8 ether planse
are®a. In this context ] weuld enly like te say that
a-plicant sheuld join at ths place of her transfsr and
then give a represantatien te the autherities stating
therein her preblems with a raguest te pest har in some

other schoeles If she give such a raprasantatiaqjlam sure



the respondents weuld give B due censideration te her
preblems and pass apprepriate erders th=sreen., No diractien
can be given in this regard to the raspendents te pos&'

the applicant at a particular scheocl beceuse that is for
the respendents te decide gfter leeking at the vacancises

available with them,

9, Applicant 's ceunsel had also submitted that since
in thae erder it was mentiened in public intarest'it could
net havif?;batituted te admninistrative greund in the ceunter
affidavit. He had submitted that there was no public intersst
in transferring the applicent from Bareilly te Jesnimathe.
I have considsred this contentien and weuld like te say

CRANA~ )
that public interest is a larger sccemmuiptden and weuld
include the administrative greund alse. Fer example, in
a situatien like this, where the applicant er her family
membsrs hed been indulging in undésirale activities, it was
net necessary feor the gutherities te give all these reasons
in the transfer erder. Therefore, Keaping in vieu tgf&yﬁmtgfﬁ
adninistrative greund if they e® pested the applicant eut in
public intarosg,no fault can be feund in that expressien.
As far as his cententien that the transfer was dene in mid-
ac ademic slssiaq,rospandlnt's ceunsal had assured at
bar that all her children are in lewer classes namely
class 6, 4 and class 3 and as soon as she jeins at Jeshimath
they would be given admissien in the Kendriya Vidyalaya
at Jeshimath gs the facility ef Kaendriya Vidyalaya is
very much available at Jashimath‘also. Mereever, the
trans fer was orderad as back és en 15-10-2001 and new we
are in 2003, The repraesentatien was decidad by the

autherities en 21-5-2002, Therafore she could @asily have



shifted te Jeshimath as in May the scheel sessien ends and
the new sessien starts enly in July, Therefers she had tue me
menthste harself te cemply with transfer erders. In the
instant case it is seen that theugh the applicant had
saught stay ef the transfer but her transfer was net stayed ar
and the respendents were directed te gllowi the gpplicant
te retain the quarter in which she was staying. Therafere,
she geght te have beam carried eut ithe transfer erders,
The respendent’'s ceunsel had preduced an erder passed by
Hen'®ble Supreme Ceurt in case ef Commissiener Kendriya
Vidyalaya Sanghthan Yersus Anusuya Pathak and ethsars
wherein the stay was granted by the High Court but the
Hen 'ble Supreme Court hsld as under :-
" Meraly because the respendent is a lady
tegcher doss not maean that fer adwinistrative
reasens erders eof transfer can net be passed.
We weuld have expected a teacher te shew same
sense ef respensibility. But the fact remains
that there is nene as far as the respendent is
cencerned. As we have alreagdy ment iened, erders
ef transfer were passed en 22nd June, 20J1 and
en 7th May, 2002 the High Court stayed the
transfer. This erdar of the High Ceurt was stayed
by this Ceurt en 29th July,2002. Till teday, :
the respondent has net jeinsd the neu station te -
which she has basan transfarrad. e se8 no reasen
te interfere yith the erder ef transfer, It is
enly a geverment erganisstien which can telerats
nontmplementgtien of its erders.
fer the aferesaid reasens, this gppeal is
allewsd and the erder ef the High Ceurt is set
aside.
10. This is enly ene ef the erders passed by the
Supreme Ceurt but even stherwuise there are catena ef
Judgments wherein Hen°®ble Supreme Ceurt has repeatedly
held that ceurts sheuld net interfere in transfer matters
in a light manner unless it is preved that thay are passed
in an grbitrary mannar er passed due te malafide reasens,
In the instant case, since ] have alrsady recorded my

findings that in the given facts ef case it ceuld net be

s ..



termed as an arbitrary er malafide transfer, I de not propesed
te interfere in the erders passed by ths respeondents.

Accerdingly the U.A is dismissed with ne erdser as te costs.

Member (J)

Madhu/



