(Reserved)

CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHABAD BENCH
] ALLAHABAD

(THIS THE 2.° DAY oF 27 3010)

Hon’ble Mr. A. K. Gaur, Member (-])
Hon’ble Mrs. Manjulika Gautam, Member (A)

Original Application No. 877 of 2002
(U/S 19, Administrative Tribunal Act, 1985)

Musfir Rai S/o Late Khanderu Lal, R/o Jamunipur, District_Chandauli

e Applicant

Versus

1 Union of India, through Secretary Ministry of Communication
Department of Post, New Delhi.

1(A). Post Master General, U. P. Circle Lucknow.

2: Pravar Adhikshak, Dakghar Purva Mandal Dakghar, Varanasi.

3. Post Master General, Allahabad, Region, Allahabad.

4. Director, Postal Services, Allahabad. ‘

............... Respondents
Present for Applicant : Shri B.N. Tiwari
Present for Respondents : Shri R.D. Tiwari
ORDER

(DELIVERED BY HON’BLE MR. A.K. GAUR, J.M.)
In the instant Original Application applicant has prayed for
following main relief(s) :-

‘).  The Hon’ble Tribunal be bleased to quash the
impugner orders dated 29.1.92, 31.8.2000 and
23.1.2002.

). Issue an order in the nature of mandamus to
direct the respondent to reinstate the applicant in
Service and to pay arrears of his salary including
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all benefits which have acruted to him during the
service.

ui). To direct the respondent to issue direction to the
respondent to fix the salary of the applicant after
benefits of all the allowances which would have
accrued to him, had he been in service since
1987
2. The factual matrix of the case is that the applicant was initially
appointed as Extra Department Branch Post Master (E.D.B.P.M.) at
Jamunipur Branch Post Office under head Post Office, Chandauli. In
the year 1987 respondents lodged two criminal cases against the
petitioner under Section 409 and 420 L.P.C. for the fraud in
distributing the Money Orders and misappropriationc‘ithe amount
deposited against the insurance. He was further charged for
withdrawal of amounts from other accounts by making forged receipts
etc. The applicant was arrested by the local police and was released on
bail after 18 days in case crime NO. 60 /87. He was again arrested in
case crime No. 64/89 in which he was also released on bail. He was
put off from duty vide order dated 30.04.1987. According to the
applicant, a charge sheet in both the criminal caées was submitted
before Chief Judicial Magistrate. The applicant was however, acquitted
in both the cases vide order dated 20.01.2000 and 17.07.2001
(Annexure- 1 and 2 of O.A respectively. It is alleged that the applicant,
during pendency of criminal proceedings came to know that some
inquiry had been set up against him and the inquiry officer had also
been appointed by the respondents. In para 4.8 of O.A, it has been
stated by the applicant that he represented the matter before the
respondents for staying the departmental proceedings during
pendency of the criminal proceedings on the ground that both are

based on same charges and evidence.
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3. Learned counsel for the applicant contended that despite the
request being made by the applicant, during pendency of criminal
cases before Chief Judicial Magistrate, Chandauli, a departmental
proceeding was initiated against him and he was served with a charge
sheet dated 07.06.199Q followed by letter dated 03.07.1990 asking the
applicant to submit his reply within 10 days. Learned counsel further
submitted that the Inquiry Officer without sending any proper
intimation about ongoing inquiry proceeding, proceeded exparte and
submitted the inquiry report on 30.10.299 1/ based upon which the
Disciplinary Authority dismissed the applicant from service vide order
dated 29.01.1992 and that too without sending any show cause notice
to him. As the criminal proceedings were pendiné for same charges,
the applicant did not prefer an appeal either against the order dated

30.04.1987, by which he was put off duty or order dated 29.01.1992.

4. It has been contended by the learned counsel for the applicant
that after obtaining the certified copy of the order dated 20.01.2002 in
Criminal Case No. 60/1987, the applicant filed an appeal against the
order dated 30.04.1987 and praying for his reinstatement in service,
which was rejected by the Director, Postal Services, Allahabad vide
order dated 31.08.2000 (Annexure-B/Compilation-I of O.A). Learned
counsel for the applicant would further contend that after acquittal in
Crime Case No. 64/1989 vide order dated 17.07.2001 (Annexure-2 of
O.A), the applicant filed Revision Petition before the Post Master
General, Allahabad Region, Allahabad against the order of dismissal
from service dated 29.01.1992 and the order dated 31.08.2000 passed

by the D.P.S on the appeal of ap;}licant, which was also dismissed
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vide order dated 23.01.2002 (Annexure-C/Compilation No. 1 of O.A).
Aggrieved the applicant has filed the instant O.A on the grounds that
the charges and the evidences in departmental inquiry and crirrﬁnal
proceedings were tﬁe same, but the department withheld most of the
witnesses of the departmental inquiry for oblique reasons. The
applicant was not given information about inquiry proceeding. Neither
the witnesses were examined before the applicant nor thé documents
were proved before applicant. The application of the applicant dated
13.09.1990 by which he requested for the copy of the charge sheet
‘and to postpone the proceedings on account of his illness was also not

: responded by the Inquiry Officer.

5. On notice Respondents have filed their Counter Affidavit stating
fherein that the impugned order of punishment was passed after due
and proper departmental Enquiry, in which all the charges were
proved. Learned counsel for the respon»dents submitted that the
applicant while working as EDBPM Jamunipur, Chandauli
misappropriated the amounts of ‘Money Order’, Insured letter, S.B.
R.D. deposits and amount tendered for purchase of NSCs to the tune
of Rs.11,522.98. Thereafter the applicant was placed under put off
duty vide memo dated 30.04.1987 and proceeded under Rule 8 of
EDA’s (Conduct and Service) Rules, 1965, vide Sr. Supdt. of Pdst
Offices Memo dated 30.03.1990 and 05.06. 1é90. The aforesaid memo
dated 30.04.1987 was sent to the applicant vide Registered A.D. letter
dated 07.06.1990. The petitioner vide letters dated 30.03.1990 and
05.06.1990 was also asked to submit hi$s written Vdefence within 10
days of the receipt of the aforesaid memo, but the applicant did not

submit any representation within the prescribed time. Therefore, the
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Enquiry Officer and the presenting officer were appointed to enquire
into the mater on 18.07.1990. The Enquiry Officer fixed the date for
enquiry on 28.07.1990 and 13.09.1990 aﬁd the information was sent
to the applicant vide Registefed A.D. letter dated 27.07.1990 and
31.08.1990. Both the aforesaid letters were delivered to the applicant
on 28.07.1990 and 01.09.1990 respectively but he neither attended
the enquiry nor submitted any application in this respect. Hence,
there was no other option to the Enquiry Officer except to proceed with
the enquiry exprte in which all the charges leveled against the
applicant were proved. Copy of the Enquiry report was sent to the
applicant through Registered letter dated 30.10.1991 which was
received back with the postal remark “Refused”. Copy of Enquiry
report was again sent to the applicant through the Inspector of Post
Offices Chandauli on 13.i 1.1991 but the same was also returned back
on 02.01.1992 with the remark “Refused”. Thereafter, the Disciplinary
Authority passed the dated 29.01.1992 dismissing the applicant from
service., a lcopy of which was delivered to the applicant on 04.02.1992
but he did not prefer any appeal or representation agéinst the said

punishment order within the time as prescribed under the Rules.

6. The F.IRs were lodged against the applicant in the Police
Station under Section 409/420 IP.C. and other under Section
409/420 under Case Crime No. 60 of 1987, and 64 of 1989
respectively, learned counsel for the respondents submitted that
Police submitted charge sheet in the Court of Chief Judicial Magistrate
Chandauli, wherein the applicant was acquitted vide judgment and
order dated 20.01.2000 in Criminal Case No. 210 of 1991 and vider

judgment and order dated 17.07.2001 in Criminal Case No. 971 of
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1999. After acquittal in Criminal Case No. 210 of 1991, the applicant
submitted his representation dated 29.09.2000 to the Post Master
General Allahabad for taking him back in service, but as the applicant
had already been dismissed from service vide order dated 29.01.1992,
against which he did not prefer any appeal and the said punishment
order was still in existence, the representation of‘ the applicant was
rejected by the Director Postal Service Allahabad vide order dated
31.08.2000. Subsequently after acquittal in Criminal Case No. 971 of
1999 vide judgment and order dated 17.07.2001, the applicant filed
Revision Petition against the order dated 31.08.2000, which was also
dismissed by the competent authority. Learned counsel for' the
respondents would further contend that mere acquittal from the
criminal charges by the competent Court, the applicant cannot be
aEsolved from the departmental enquiry in which all the charges were

fully proved.

7. Applicant did not file Rejoinder Affidavit. However, after the
matter was heard finally, Sri B.N. Tiwari, learned counsel for the
applicant was directed to file Written Submission. In para 2-A of
Written Submission it has been stated that when the applicant was
put off duty on 30.04.198_7 as provided under Rule 9 of the Extra
Departmenal Agents (conducts and service) Rule, 1964 by the
conipetent authority, no disciplinary proceedings was either in
contemplation or pending against the applicant rather the department
initiated the criminal pfosecution against the applicant, and as such,
in view of rule 57 of the Post Office Manual Vol. 2, the department
could not proceed departmentally during pendency of Criminal

Prosecution. In support of his contention, learned counsel placed
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reliance on a decision rendered by Apex Court reported in AIR 1988
S.C 2118 - Kusheshwar Dubey Vs. Bharat Cooking Coal Ltd and
submitted that the department ought not to have proceeded with the -
disciplinary proceedings particularly when rule 9 of E.D.As (Conduct

and Service) Rules 1964 prohibits to do so.

8. It has further been stated by the learned counsel for the
applicant in para 2. B of Written Submission that the charge sheet
was issued by the department on 07.06.1990 i.e. after three years of
put of duty vide order dated 30.04.1987, therefore, issuance of charge
sheet aﬁd initiation of disciplinary proceedings after lapse of three
years is totally arbitrary and against the law laid by Apex Court State

of Andhra Pradesh Vs. N. Radha Kishan - AIR 1998 SC page 1833.

9. The further stand taken by the learned counsel for the applicant
in para 2.C of Written Submission is that the punishment awarded by
the respondents stands .Wiped out after the acquittal of the applicant
in Criminal Cases. In support of his contention, learned counsel for
the applicant placed reliance on a decision rendered by Hon’ble
Supreme Court reported in AIR 1999 SC page 1416 - Capt. M. Pal
Anthony Vs. Bharat Gold Mines , wherein it has been held that if an

employee punished by the department , has been acquitted by the

Criminal Court after examination of the same set of witnesses and

same evidence , the punishment awarded by the disciplinary authority

is liable to be set aside. In the instant case, the witnesses Shiva

Pujan Singh, Jagnath Prasad, Smt. Sangma Devi, Ghuran Singh ,
Gopal Srivastava and others were examined in the departmental

proceeding and were also examined in the Criminal Trial against
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the applicant in the Court of C.J.M. Therefore, in view of dicta laid
down in Capt. M. Pal Anthony (Supra), the order of dismissal from

service of the applicant dated 29.01.1992 deserves to be set aside.

10. It has also been contended by the learned counsel for the
applicant that the entire disciplinary proceeding and inquiry
conducted againét the applicant is violative of principle of natural
justice and the none of the authorities have applied their mind while

deciding the appeal or Revision Petition of the applicant.

11. We have heard Sri B.N. Tiwari, learned counsel for the applicant
and Sri R.D. Tiwari, learned counsel appearing for the respondents
and perused the pleading as well as the Written Submissions filed by

learned counsel for the applicant.

12.  In the instant case, we find that the charge sheet was issued by
the department on 07.06.1990 i.e. after three years of put of duty vide
order dated 30.04.1987, therefore, issuance of charge sheet and

initiation of disciplinary proceedings after lapse of three years cannot

be said to be pro#aer in view of the law laid by Apex Court in State of

Andhra Pradesh Vs. N. Radha Kishan - AIR 1998 SC page 1833. In
Para 19 of the said judgment Hon’ble Apex Court has held as under:-

“19. It is not possible to lay down any pre-determined
principles applicable to all cases and in all situations
where there is delay in concluding the disciplinary
proceedings. Whether, on that ground the Disciplinary
Proceedings are to be terminated each case has to be
examined on the facts and circumstances in that case.
The essence of the matter is that the Court has to take
into consideration all relevant factors and to balance and
weigh them to determine if it is in the interest of clean
and hones administration that the disciplinary
proceedings should be allowed to terminate after delay
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particularly when delay is abnormal and there is no
explanation for the delay. The delinquent employee has a
right that disciplinary proceedings against him are
concluded expeditiously and he is not made to undergo
mental-agony .> ... o when these are unnecessarily
prolonged without any fault on his part in delaying the
proceedings. In considering whether delay has vitiated
the disciplinary proceedings the court has to consider the
nature of charge, its complexity and on what account the
delayhas occurred. .- ... ... .

13. We may further observe that the Disciplinary Proceedings were

started during the pendency of criminal proceedings pending before

the competent court of law. Having gone through the order dated
29.01.1992 (Annexure A-1 of O.A) and judgment in case crime NO.
60/87 delivered by the Chief Judicial Magistrate, Chandauli dated
20.01.2000 (Annexure-1 of O.A) we find that the witnesses, who were
examined in the disciplinary proceedings were also examined in the
criminal proceedings before competent court of law. For better
appraisal of the controversy we would like to reproduce the relevant

paras of the order dated 29.01.1992, which are as under:-
e — 1
ITHT 3

T8 & Saa s qgafe < o e uie e o
g SR ==l aRPRY @ 1T R B RS g
feT 7.3.87 BT TN R TR SHER Rerd amR0 o @1y
AT 53396 H WO 13145 BT 3w BRA BT W o
oal st Bra go Rig vome 9 o SR Tt aRoRa

PN T RS TR S R ATEEen B 143 (8) oiR
144 BT Joared T |

BT 4
T8 & 9o i gAMb 9 I S Ui e ok

%gﬁmgﬁma?ﬁ?ﬁam@/$mwmmﬁ§q
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feid 31386 & TN R TR SHER Rerg s@d I
Tl {7 1095251 | 60 10008 BT NHRA BT YIras o
@l EH qdl Uel s ARes Rig W 9 dio S Ww®
TTell IRIVRA BT 7 BRI SrbeR et & fgw
134 B Jocia o |

S — 2
3T 1

SU qUSeid fNIeTsd =wlell 1 oU U=id U/ SR e
12.2.87 §RT T o b 5 sf gfoh X1 oiRam ST
SR & fI%g IR & g wer fear 6 Sed sh

H0ATL0 /i1 / 85.86 fafids 25.4.87 TR febar SR
T f6 S s AR W 9 RA® 24287 BT o
FrIferd T<lell §RT AT SIHER G # Tl Gollar |rser

IR 9 O G 188 fAIE 20287 A ® 800/ UTUH
A1 57T 8 I fageed dio S )R a<iell IR @y
el qreT |

I 3
STHAIYR IRIT STheR Rerd Sirad] ST WRedT 53396 &
ST bl S Rragsr R @i I™ 9 do SR aRoRT
7 U SET U §F B w0 o 7 (R BH) & arer
W PR SAfod BT 7g Saa o FAhR X B e 1w 31.1.

87 @1 A o7 95t 3 3= Toh Wi Saq 2N ganfR WY
4 T Ae BRI R foRg B d1 Jg} B9 o I o |

We may also reproduce the relevant paragraph of the Judgment

passed by the Chief Judicial Magistra/te, District Chandauli in Case Crime
|
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No. 60/87, case No. _565/99, Police Station Chandauli, District Chandauli,

which are as under:-

“SAMAATST U & RS A g & el gRardr =i 9=
clTel HETET U0 S0 o Feetm R dlo S 2 oM A
e dlo <= 3 5N SV e do s 4 TT S W
W g0 S0 6 YRR 'Y SWe el ¥ umEeh o
aifge forfae iR yewfa 2 wwlu'uwc{gm ST B
T ST YD 2 TR TON UG 3 gorH T Rurd
yeEd 4 Thdl ¢ UGe 5 e gRe @ | sifgom
Hed FE g |

AIGFT BT A ST ORT 313 Yo Wo B o
fored afgat 7 A1E wRad o7 § e WA SR
SIHU & TS W e B WeR 51 ¥ weg 59 b
ﬁsﬁm'm%%wﬁﬁ?ﬁﬁmzmaﬁ‘sﬁmtﬂm 188
40 w0 800/ I faorer gz Rig & & fbar sk <9

, %ﬁwﬁﬁawﬁwwwmmlwﬁa%m
PI AT SR FIT FAAT| SR faRY g9 qd aRard &
BB eI Wied 9 51T e & TR @ 9w § Ay
o1 Rure wiig R e 3,/3 /87 A =g o 3o
Wil 91T U3 gaR Sl wuy um @ wRT ufy enfy
<IRgeT fobar 8 | F919 Ay WA g |

14. In view of above there is no scope of doubt in our mind that in
both the proceedings the similar witnesses were examined, thus in
view of the decision rendered by Hon’ble Supreme Court in the case of
Caption M. Paul Anthony - reported in 1999 SCC (L&S) 810, the
action of the respondent cannot be sustained. Hon’ble Supreme Court

in para 34 and 35 of aforesaid judgment has held as under:-
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“34. There is yet another reason for discarding the
whole of the case of the respondents. As pointed
out earlier, the criminal case as‘ also the
departmental proceedings were based on identical
set of facts, namely, “the raid conducted at the
appellant’s residence and recovery of incriminating
articles thereform”. The findings recorded by the
enquiry officer, a copy of which has been placed
before us, indicates that the charges framed against
the appellant were sought to be proved by police
officers and panch witnesses, who had raided the
house of the appellant and had effected recovery.
They were the only witnesses examined by the
enquiry officer and the enquiry officer, relying upon
their statement, came to the conclusion that the
charges were established against the appellant.
The same witnesses were examined in the criminal
case but the Court, on a consideration of the entire
evidence , came to the conclusion that no search
was conducted nor was any recovery made from the
residence of the appellant. The whole case of the
prosecution was thrown out and the appellant was
acquitted. In this situation, therefore,, where the
appellant is acquitted by a judicial pronouncement
with the finding that the ‘raid and recovery’ at the
residence of the appellant were not proved , it
would be unjust, unfair and rather oppressive to
allow the findings recorded at the ex parte

departmental proceeding.

35. Since the facts and evidence in both the
proceedings, namely, the departmental proceedings
and the criminal case were the same without there
being any iota of difference, the distinction, which
is usually drawn as between the departmental

proceedings and the criminal case on the basis of



approach and burden of proof, would not be

applicable in the instant case.”.

The Supreme Court took into consideration the following facts

while deciding this aforesaid case: -

“The appellant requested for stay of departmental

broceedings till conclusion of criminal case on the

ground that the raid conducted at his residence
was also the subject-matter of criminal
proceedings. His request was however not acceded
to. When the appellant approached the High Court,
liberty was given to the respondents to stay
departmental proceedings if they considered it
appropriate but the respondents decided to

continue the disciplinary proceedings.”
(Underlined to lay emphasis)

15. Similar view has also been taken into consideration by the
Hon’ble Supreme Court in the case of G.M. Tank Vs. State of Gujarat
and Others - (2006) 5 Supreme Court Cases 446. Hon’ble Supreme

Court in para 31 and 32 of aforesaid judgment has held as under : -

“31. In our opinion, such facts and evidence in the
departmental as well as criminal proceedings were
the same without there being any iota of difference,
the appellant should succeed. The distinction
which is usually proved between the departmental |
and criminal proceedings on the basis of the
approach and burden of proof would not be
applicable in the instant case. Though the finding
recorded in the domestic enquiry was found to be
valid by the court below, when there was an
honourable acquittal of the employee during the
pendency of the proceedings challenging the
dismissal, the same requires to be taken note of
and the decision in Paul Anthony case will apply.
We, therefore, hold that the appeal filed by the
appellant deserves to be allowed.
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32. In the instant case, the appellant joined the
respondent in the year 1953. He was suspended
from service on 8-2-1979 and got subsistence
allowance of Rs. 700 p.m. i.e. 50% of the salary. On
15-101982 dismissal order was passed. The
appellant had put in 26 years of service with the
respondent i.e. from 1953-1979. The appellant
would now superannuate in February 1986. On the
basis of the same charges and evidences, the
department passed an order of dismissal on
21.10.1982 whereas the criminal court acquitted
him on 30.1.2002.. However, as the criminal court
acquitted the appellant on 30-1.2002 and until
such acquittal, there was no reason or ground to
hold the dismissal to be erroneous, any relief
monetarily can be only w.e.f. 30-1-2002. But by
then, the appellant had retired , therefore, we deem
it proper to set aside the order of dismissal without
back wages. The appellant would be entitled to

pension.”

16. In the present case also , as per para 4.8 of O.A, the applicant
represented the matter before the respondents for staying the
departmental proceedings during pendency of the criminal proceedings

on the ground that both are based on same charges and evidence.

17. We also find from the order dated 31.08.2000 (Annexure-B of
O.A) passed by the Appellate Authority and 23.01.2002 (Annexure-C
of O.A) passed by the Revisional Authority both are cryptic and non-
speaking and have been passed without application of mind as the
same‘ have not been decided in accordance with the decision of
Hon’ble Supreme Court rendered in the case of

Chairman/Disciplinary Authority, Rani Laxmi Bai Gramin Bank
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Vs. Jagdish Varshney (JT 2609 Vol 4 SC 519), N.M. Arya Vs.
United India Iﬁsurance Company (2006 SCC (L&.S)I 840), D.F.O Vs.
Madhusudan Das (2008 Vol I Supreme Today page 617), Director,
1.0.C Vs. Santosh Kumar (2006 Voll. 11 SCC page 147) and State
of Uttaranchal Vs. Karag Singh (2008 Vol 8 SCC page 236), in
which it has been held by the Hon’ble Apex Court that while deciding
the representation/appeal/revision by the competent authority,
speaking order should be passed . As the matter is very old , it would
not be appropriate to remit the matter back to the corcerned

competent authority for reconsideration of the matter.

18. In view of the observations made above, we do not find any
justifiable ground for not interfering with the impugned orders dated
29.01.1992, 31.08.2000 and 23.01.2002 (Annexure A-1, Annexure-B
and Annexure-C of O.A respectively). Accordingly the O.A is allowed.
The orders dated 29.01.1992, 31.08.2000 aﬁd 23.01.2002 (Annexure
A;l, Aﬁnexure—B and Annexure-C of O.A respectively) are hereby
quashed and set aside. The respondents are directed to treat the
applicant to be in service with all consequential benefits except back

wages.
19. There will be no order as to costs.
\\\/ : {}w i

Member (A) | Member (J)

/Anand/




