
i OPEN COURT 

CENTRAL AOVIINIS TRJIJ IVE TRIBUNAL 
ALLAHABAD tiENCH 

ALLAHABAD 

ORIGINAL APPLICATION NUMBER 833 Of 2002 

ALLAHABAD, THIS THE 27th DAY Of JANUARY, 2-004 

HON 'BLE MRS. PIEERA CHHIBBER; J.M. 

Z!y:a Haider, 
'9.:8n -ef' Late Tahr u l Hasan, 
re~ddent of Vill.ag• and -P.O. Mehammadpur, 
District Kanpur Oehat Local Address H.Ne.17/87, 
Hata Nawab Sahib•, Ram Narain Bazar, 
Dist r i ct -K an p ur Nag ar • 

•• ••• Applicant 

.{By Advecate : Shri K.K. Tripathi-Abaent) 

VERSUS 

1. Union of India, 
Ministry of Cammunicatien, 
Department ef Pest, New Otlhi. 

2 • The Chief.- Ptilst Pl~st er Gener al, 
U.P. Circle, t.uck nev , 

3. The Directer, Postal-Services, Kanpur R•gimn, 
Kanpur. 

4. The Chief Post Master, K.mpur Heti-d Of.fie•, 
Distt ict-Kanpur. 

• ••• Reapendents 

(By Advocate : Shri S. Chaturvedi) 

0 R DE R 

By this O.A. applicant'has saught the felleying 

reliefs:- 

(A) ta quash the er de rs dated 16.10.2001 and 10.01.02 
(Annexure Ne.A-1 and A-2 ef cempilatien-I ·af 
thie applicatien) passed by the respondent Ne.4. 

(8) A diractian may be given te the r•spondents to 
pass the ,u der fer pmsting of applicant en the 
paet of Peatal Assistant cadre fer which he has 
been initially recruited vide Grder ef respandent 
N 2 dated 18.08.1997. 
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(c) te pass any order or directicn as this,,Hmn'bla 
Ceurt may deem fit and pr aper iin the facts 
and circumstances ef the c~se in th• interast 
of justice. 

(o) Award the c st f the applicatian te the 
a p pl i ta nt • t1 

2. Grievance of the applicant in this case is that after the 

death tif his father applicant was appointed on compassionate 

ground as postal assistant on 29.07.1999 instead of permitting 

him to join as Postal Assistant at Kanpur Head Office, ~epeated 

letters have been sent to the applicant for giving his willingness 

to join the post of Gr amin Oak Sewak. It is subll)i tted by the 
~ ·fv.- 

applicant that this amounts reduction in rank a's the same could 
vs. 

not have been done without affording him opportunity as stipulated 

under Article 311 of the Constitution. He has further submitted 
~~ 

that respondents ~ resorting to pick and choose policy as 

few other can di dates have been given the appointment as Post al 

Assistant even by ax::i:e'.e.:dlitQ the ceiling of 5% limit for 

compa_ssionate appointment on malaf ide grounds. He has given 

thet'r names as Gyan ·Prakceh Shukla, Vinay Kumar Mishra and 

Shri Arvind Kumar Oixit. He has thus prayed that in similar 

way applicant should also be appointed as Postal Assistant 

without insisting that he should giv,~ His willingness for 

Graminr· Oak Sewak. Applicant has also submitted that the order 

dated 16.10.2001 and 10.01.2002 has been challenged by other 

persons 'i!l O.A. No,100 of 2002 titleJas fWlahesh 0-.andra Vs. 

Union of India & Ors and since this is the identical matter, 

this Q.A. may be connected with the O.~. No.100 of 2002. 

3. Respondents on the other have submitted that applicant 

was found suitable foi appointment as postal assigtant but he 

could not be-appctinted because there was no vacancy in P.A. 

Cadre which could be filled up by by relaxation under the.· 



// 3 // 

compassionate quota. It ues , therefore, decided to absorb the 

applicant in G.O.S. Cadre for which number of letters were uritten 

to the applicant to give his willingness but he~ not submitted 

his 1Jillingness for absorption in G.O.S. Cadre. They have, thus, 

submitted that there is no merit in. the O.A. and the same may 

therefore., be dismissed as the other O.A. bearing No.100/02 

has already been dismissed by this Tribunal by a Division Bench 

vide judgment dated 01.09.2002. Copy of the judgment taken on 

record. They ha~e also relied on a judgment given by Principal 

Bench in O.A. No.719 of 2002. Counsel for the responderts -:·.~~,-·:•-; 

submitted that compassionate appointment can not be claimed 

as a matter of right and even if a person is approved for~~~ 

of compassionate appointment, respondert s could not ttave - 
~tk~ 'R_ . 

5% limit which alone compae~ionate appointment could have 

been granted and since there was no vacancy available in the P.A. 

cadre applicant cannot insist that he should be appointe.J 

beyond the limi~· of 5% nor can courts give suchQdirection. 

4. App lie ant in rejoinder has re i teriated his cc;rntention 

and has relied on the Jud~ment given by Luckno1J Bench in the case 

of Plohd. Khalid in O.A. 6901 of 2001 dated 18.01.2002. 

5. I ha~e heard both the counsel and perused the pleadings 

as \Je 11. 

6. Perusal of the letter dated 23.07.1999 shows that approval 

was given by the Oiief Poet Master General for giving compassionat 

appointment to the applicant and he was further allotted to 

Kanpur Divis ion. The said letter cannot be s a-id to be -an 
apJ;5oi-iit~nt as appointment letter uae yet to be issued after 

verify i,tlg an-a comp le tt·rig the f 91mali ties, which is evident from 
; k.e,e D, ~ 

para-3 of the said letter"- Simply because the applican·t w~s 

approved for compassionate appoihtment, it does not mea~·· that 

/ 
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he had t • be given the appa intme nt al sa ir re ape ct ive • f the fast 

whether there Yas vasanmy available within the 5% queta af 

Qompassianate app e Lrrtme nt ar not. At this point it would be 

relevant ta quote JJ.T.2002{7) SC 425 in the case af UNION Of 

INDIA VS. JOG°INOCR SHARMA wherein the Tribunal h ~ directed 

1, he respande nts ta consider the ap p,l.i.s ant by re lax ing the 1 imi ts 

of' 5% ~eiling. High Court dismissed the petition but Hon1ble 

Supreme Court held it was not op e n to the Tribunal or Court to 

comJ19ell the authorities to grant any such relaxation. Such 

a direction camot be eus t a me d , It is thus, clear that the 

Tribunal cannot give direction to the respondents to give 

appointment to an indivudeal beyond the limit of 5% 

vae ane Ias meant for coms ae ef ona t e ap~ointment. Res,ondents hav-e 

categorically stated that ev~n though applieant was apqroved 

but could not be apjiointed due to non-availability of vacaneies. 

Therefo~e, in these circumstances, I do not think we can give 

any direction to the respondents to give a~pointment to the 

applicant by exceeding the 5% limit. 

7. Similarly simply because, respondents had given 

sompassionate a~pointment to some other ~efsons by exceeding the 
~ • ~.. ' .> -, 

5% limit, it would not give right to app,lisant to claim the same 

benefit, as court cannot give direction to the. respondents to 
commit 4 mistake. The persons who have given the compassionate 

appointment beyond the limit as alleged by applicant are neither 

made a J!)arty in the O.A. nor their appointnent has been challenged. 

Therefore, we are not called w~on to exa~ine the correctness or 

otherwise ap~ointment of the said candidates. Even otherwise 

two wrongs cannot make it a right. Therefore t_b is_so R-t-ent-hrn -------~ ean-;-1;;- not b• accepted. A,art from these 

conte~tions, it is also seen that ap~licant had himself stated 

that'tnis O.A. is identical as that of O.A. No.100/02 and he had 
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himself prayed that this o.A. may be tagged with the said O.A. 

as the a?plioants of that O.A. were also a~proved for 

c~mpassionate a~~ointment alongwith the applicant by the same 

order and they were also asked to give their willingness for GOS 

Cadre. Respondent's counsel has placed the· said Judgment for our 

perusal and it shows that the same has already been dismissed. 

Therefore, it is but natural that this O.A. also has to meet 

the same fate. 

a. It would not be out of place to mention here that 

compassionate appointmant is given to a person in order to tide 

over the distressed a:, ndition of the family dJe to the sudden 

death of the sole bread earner in the family and if such is the· 

condition whichever post is offered would be accepted. The sama 

could have been done under protest. If the financial condition 

is really bad one would not insist for a particular post only 

as the case could have been perused even after accepting the 

appointment in GOS Cadre. In any case without going into furtt-er 

details about his requirement since respondents had already 

given him an of fer to join the GOS Cadre, it would be open to 

the applicant to exercise his option even now and give his 

willingness for being appointed in GOS Cadre. In case he gives 

such willingess within 2 weeks from the date of receipt uf a 

copy of this order, I am sure respondents shall consider the same 

and pass appropriate orders thereon within a period of 2 months 

from the date of receipt of such willingness. 

9. With the abov•.o::bse-rvations, this O.A.·is dism;issad with 

ne order as to cos ts. 

Pl embe r ( J ) 

Shukla/- 


