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CENTRAL Ail INISTMTIVE TRIWNAL 

ALl.AHABAD BEN:H1 ALI.A~BAD. 

Allahabad, this the 7th day Gf A~ril, 2004. 

QUORUM : HON. r .. ill. JU TICE s ,a. SINGH, v.c. 
!-'.ON. MR. D. R. TI~YA,R~, A.M. 

0.A. No. 823 ef 2002 

Dimkar .Pathak S/0 Sri Banarasi .Pathak RjO Qr. Ne.94, .P & T 

Colomy, Varanasi ••.•••• 

Counsel f~r ap,licant : Sri R.A. Tri~athi. 

Versus 

. •...• Al'Pl Lcarrt, 

l. Union f India thr0u!h Post ~ster General, Allaha~ad. 

2. Seni r Superintendent of Post Offices, East Divisi~n, 

Varanasi. 

3. Seni r .Pest Master, Varanasi. 

• 8 ••••••• •••••• Res,ondents • 

Counsel for .res~ondents : Sri o.K. !mivedi. 

0 R_J2 E_B (ORAL) 

- Y HON. MR. JUSTICE S • .a. S IJ.'\JGH, V. C. 
I 

Heard Sri R.A. Tri~athi, learned counsel for the 

ap~licant, Sri D.K. DNivedi, learned counsel fer res-ondentf­ 

and perused the pleadin!S• 

2. The aftplicant herein was initially apl'ointed as 

Ex-tra Departmental Branch Post Master, Narainpur, P. o. 
Varanasi in the year 1984. The second res,ondent advertised 

the vacancy for the fH>st of Pes tman/ VillalJe Pe s tma n in the 

year 1997. The a,plicant being_possessed of all requisite 

qualifications, applied for the ost of .Pos"bnan and appeared 

in the written examination held on 23.11.1997 al$n! with 

0ther candidates. It a pears that the result ef the 

examination was cleclared on 23.9.98 in which the a,plicant 

was declared successful and alloted Varanasi Head Office 

vide order dated 20.3.98. He was sent for requisite 

traininiy of ,ostman from 1.4.98 to 7 .4.98 and after CQmpletioi 

ef successful trainin:It from Training Centre, he joined 

his duties as P~stman on 7.4.1998 at Head Post Office 
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where he worked till 29.4.98 (Annexure-5). However, Senior 

Superintendent of Post Offices, East Division, Varanasi !Dy 

his order dated 29.4.98 cancelled the result 0f P stman exam 
·' . 

earlier declared on 20.3.98. Subsequently, the result was 

declared a fresh on 9.6.98 by Annexure 5A in which the_ 

applicant was again declared successful and alloted Varanasi 

Head Office. By rder dated 2.5.2002, the .pplicant w«s 

C@Afinne~ n the p0st @f Postman gn successful cm letion 

f rebatiQn peri (i. Subsequently a shew cause nGtice .Ci.lated 

10.5.02 (Annexure-7) was served Qn the a plicant stating 

therein that ''irregularity" was detected in the Pos tman 

examination as a result of which the selectien was "f eund 

illegal11• Ihe applicant was .required t shew cause why the 

same •e not cancelled. The a· licant submitted his reply 

dated 10.5.02 ancl the Sr. Su~erintendent ef Pest Offices, 

Varanasi cancelled the selection f the a licant for the 

ost in question in the ~urperted exercise of power under 

F.R. 31A, and y subsequent rder dated 5.7.02, the a pli­ 

cant came t be · osted as Shakha Ds k al, HandiaGiih Branch 

Fost Office (Sub Fest Office Chaubepur). Ag9rieved the 

a~plicant- has referred the present O.A. seekingJ relief of 

qua~hin! the rder dated 5.7.2002 ceupled with the direction 

to the respondents not to interfere in peaceful working Gf 

the 'a licant n the pest of Postman, Varanasi Head Fost 

Office, Varanasi and to pay him the salart and ether 

emolaaents as and when it falls due. 

3. Sri R.A. Tripathi, learned counsel ap earing for 

the ,a plicant has submitted that the erder im:)ugned herein 

is· illegal having been passed in breach of rinci les of 

natural justice in that neither in the shew cause netice 

nor in the order im ugned herein, alle!ed irregularity in 

the selection has been p inted out. The ap licant, in the 

circumstances, could net get an effective epportuni ty ts 

submit hi~anation, It is also su~mitted by Sri 
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Tripathi that the legality of the order is to be tested on 

the reasons given in the ~rder itself and not on the basis 

ef reas0ns supplemented in the affidavit. In the counter 

affidavit, it may be peinted out, it has been averred that 

· applicant had been illegally declared successful in as much 

as he had, in fact, secured total 12, marks but in the 

compilation chart the §rand total was sbewn as 132 instead 

of 12,. It is further stated in the C.A. that one Ram 

Vriksha Prasad had secured a t tal ef 128 marks in the 

examination. LearoeQ counsel representing the resp0ndents 

submits that the O.A. is not maintainasle in view of the 

fact that the a plicant has p.refer.reei an a eal <dated 

13. 7 .02 which was f ezwarded te the DirectGr, Postal Services: 

Allaha~aa and is ~ending under SSl-0, East Divisi n, Varanasi 

n 17.7.02 fGr decisi n. 

,4. We have given eu r anxious consideratien te the 

submission made ~y the learnecl counsel. The e>pera t Lon <l>f 

the im1,&ugned Grder was stayed 1Dy the Tribunal vide erder 

dated 19.7.02 and while passing the interim rder it was 

eeservecl that the nature ef irregularities on which the 

selection Gf the applicant has been cancelled, was discl~sed 

neither in the shew cause notice served ©n the a~ licant 

ner in the order and thus, the oppertunity given to the 

applicant was illusery and clid not satisfy the rules of 

natural justice. v e are als Gf the view that the res1.9on­ 

dents were net justified in cancelling the selection and 

1 ,ointment ef the applicant with@ut clisclGsing the alleged 

irre~ularity in the shew cause notice. All tr~t has been 

· stated in the show cause notice is that irre$ulo1rity was 

found in the Pest.man examination as a result of which tr~ 
sele ctiGn ef the a - li'cant was found ille~al. Pjx~gra h- a 
of the shew cause notice is quoted below:- 
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"3- .fl" fcr,:rci;-r lfToip rf'<=ififfiR ~T sTcP!fTFT 4"fnFfIT 
B"iT't'Nrr~ q~~R ~ qTgqi qT"fTOTITT l1~'-l snfi"Erf qft ~ 
J"QTTcfrf tf5f cf TEtli crrr4rr ~ IT .mrf~ m "iT ~ lf 
JTf.=p:rB:ffin T m "Jft itrn~ q-frurm M=f~Cf CJ;rq TircP Cfq 1f 
~f;::trc, r=sr "ii~ 3faq rrr~ "Jf'-lT Jrc:r~q iftrr ~ ;r,:fqjT 

J"ITTiro "ii~ f:rn=rr qir- fcrtrT ufnT I .. 

5. The shew cause notice, in our •Pini n, dees net 

satisfy the test fa valid sh~w cause netice in as much as 

in the ansence ef s ecifica.tien ~f the alle~ed irre§ul~rity 

in the examination, it was net ossible for the a plicant 

to give any effective reply. Further, in the impugned order 

als, the alle,ed irregularity has not been PQinted out in 

that after qu0ting the show cause notice and the reply 

submitted by the ap~licantt the Senior Su dt. of Post Of f Lce s 

has a s se d the fGllowing ezde z :- 

3@; ?;f1- R;::'{cp"f crro~Tfft;:, srrsr sTI"icrm ;:r~·Ttr;:,rrr 
"' ~TmT sTcpq-r S"iTTh~ :rcrslcpsrrg cfBllR q;, cflEiP cfT"fTTITITT 

re.TT;, sT<fi'Erf efr Cf::rci rgqi q-q err 11~ q "iT ~ m- qf'rorrm:cf~cr 
tt "JTi -f.:f ~ qi"T VC8J3fT"fo 3 1 v t ~o f;:rr-~ f-cnm­ 
i:iffctT ~ I 

6. We are also of the view .tha t FR 3lA which has been 

invoked in passin9 t.he im ugned order is n t attracted te 

the facts of the present case. FR 3!A, it may e ointed 

eut, previaes that netwithstancting the provisions contained 

in these rules, the pay of a G vt. servant, whose promotion 

or ap,ointment is found te be or have· been err neous, shall 

be regulated in accordance with the general erders issuecl hy 

the President in his behalf. In any case order of cancella­ 

tion Gn va§-ue an~ indefinite gr und cannot be sustained. 

It is also well settled, as held by the Hon'ale Supreme 

Court in .Mahendra Singh Gill Vs. Chief Election Commissioner, 

-New Delh--i AIR 1978 SC 851, _thc!t legality of_ an_ orde~ is to 

be judgied on the basis of reasens given in the order and 

not on the basis of reasens sup lemented by an affidavit. 

1. So far as the ebj ection as to maintainability of 
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the O.A. due te the reasens that a plicant has preferred 

appeal suffice is te say all that Section 2D 0f the A. I. Act, 

1985 does not rovide absolute bar for all that it r vides 

is that a Tribunal shall not n rdinarily admit" an app,licatiG 

unless it is satisfied that the a licant had availed all 

the remedies available te him under the relevant sexvice 

rules as to redressal of grievances. Ihe legal osition is 

well settled that in cases where an order has been ~assed in 

breach f princi les Qf natural justice, availability Gf 

alternative remecly will net be a bar to entertain an appli­ 

cation under section 19 of the A. T. A ct. That ~ art the O.A. 

has already been admitted vide order dated 19.7.02. The 

we rd "ordinarily" used in Section 20 gives a discretion to 

the Tribunal to admit an ap,licatiQn even if a plicant has 

net exhausted an alternative remedy available under the 

service rules. In view ef the fact that the order impugned 

herein was lfiassed in breach of the rj,.nciple f natural jus­ 

tice, we are of the view that the Tribunal was right in 

admittin~ the O.A. vide order dated 19.7.02 and it wGuld net 

be just and proper nGW tG reject the O.A. sim ly because the 

a,plicant had preferred a peal and a preached the Tribunal 

with ut waitin§ for a peried ef six m0nths, In any case in 

view of Sub-Sectien (~) ·f Section 19, the appeal pendin§ 

at the time ef admission would be deemed ta have een aDated, 

8. Accordin!lY the O.A. succeeds and the im ugned 

order is set aside. The a plicant is entitled te all 

cense querrtde L benefits. Parties are directed to bear theil' 

wn cost. The res,ondents are directed to im lement the 

Grder within a eriod Gf two merrths f.r_em the date of recei t 

of a co~y f this order. 

v.c. 

Asthana/ 


