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CENTRAL ADUINISTRATIVE TRIBUNAL
ALLAHABAD BENCH, ALLAHABAD.

Allanabad, this the 7th day ef April, 2004.

QORUM : HON. MR. JUSTICE S.R. SINGH, V.C.
X{ONO Iv‘iR- Do ﬂo TIW;. AoMo

O.A. Ne. 823 eof 2002
Dinkar Pathak S/0 Sri Baparasi Pathak B/O Qr. Ne.94, P& T
Celony, Varanasies.oos. vess.cApplicant.
Counsel fer applicant : Sri R.A. Tripathi.
Versus
l. Union of India through Pest Master General, Allahabad.
2. Senier Superintendent of Post Offices, East Divisien,
Varanasi.
3. Senier Post Master, Varanasi.
e it e : : es...oBespondents.
Counsel for respendents : Sri D.K., Dwivedi.
ORDE R (ORAL)
BY HON. WMR. JUSTICE S.A8. S INGH, V.GC.

Heard Sri R.A. Tripathi, learned ceunsel fer the
applicant, Sri D.K, Dwivedi, learned counsel for respondente

and perused the pleadings.

2. The applicant herein was initially appeinted as
Ex-tra Departmental Branch Pest Master, Narainpur, P.O.
Varanasi in the year 1984. The secend respendent advertised
the vacancy for the post of Pestman/Village Postman in the
year 1997. The applicant being possessed of all requisite
qualifications, applied for the pest of Postman and appeared
in the written examination held en 23.,11.1997 along with
other candidates. It appears that the result of the
examination was declared on 23.9.98 in which the applicant
was declared successful and alloted Varanasi Head Office
vide order dated 20.3.98. He was sent for requisite
training of postman from 1.4.98 to 7.4.98 and after completio
of successful training from Training Centre, he joined

his duties as Postman on 7.4.1998 at Head Pest Office
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where he worked till 29.4.98 (Annexure-5). Hewever, Senier
Superintendent ef Post Offices, East Divisien, Varanasi by
his erder dated 29.4.98 cancelled the result of Pestman exam
earlier declared on 20.3.98. Subsequently, the result was
declared a fresh on 9.6.98 by Annexure 5A in which the _
applicant was again declared successful and alleted Varanasi
Head Office. By erder dated 2.5.2002, the applicant was
cenfimed on the post of Postman on successful cempletion

of prokation peried. Subksequently a shew cause neotice dated
10.5.02 (Annexure-7) was served on the applicant stating
therein that "irregularity" was detected in the Pestman
examination as a result ef which the selecgien was "found
illegal". The applicant was required te show cause why the
same be neot cancelled. The applicant submitted his reply
dated 10.5.,02 and the Sr. Superintendent of Pest Offices,
Varanasi cancelled the selectien of the applicant fer the
pest in questien in the purperted exercise of power under
F.R. 31lA, and by subsequent erder dated 5.7.02, the appli-
cant came te be posted as Shakha Dakpal, Handiadih Branch
Post Office (Sub Post Office Chaubepur). Aggrieved the
applicant has preferred the present O.A. seeking relief ef
quashing the erder dated 5.7.2002 coupled with the direction
to the respondents net to interfere in peaceful working of
the applicant en the pest ef Pestman, Varanasi Head Pest
Office, Varanasi and te pay him the salary and ether

emoluments as and when it falls due.

3. Sri B.A. Tripathi, learned counsel appearing fer
the applicant has submitted that the erder impugned herein
is illegal havihg been passed in breach eof principles of
natural justice in that neither in the shew cause netice
ner in the erder impugned herein, alleged irregularity in
the selectien has been peinted eut. The applicant, in the
circumstances, could net get an effective eppertunity te

submit his exElanatien. It is also submitted by Sri
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Tripathi that the legality of the order is to be tested on
the reasens given in the order itself and net en the basis
of reasons supplemented in the affidavit. In the ceunter
affidavit, it may ke peinted eut; it has been averred that
applicant had been illegally declared successful in as much
as he had, in fact, secured total 126 marks but in the
cempilatioen chart the grand tetal was shewn as 132 instead
~of 126. It is further stated in the C.A. that one Ram
Vriksha Présad had secured a tetal ef 128 marks in the
examinatien. Learned ceunsel represeniing the respondents
submits that the C.A. is net maintainakle in view ef the
fact that the applicant has preferred an appeal dated
13.7.C2 which was ferwarded te the Directer, Pestal Services
Allahakad and is pending under SSPO, East Divisien, Varanasi

on 17.7.02 fer decisien.

4, We have given eour anxieus censideratien te the
submissien made ky the learned counsel. The eoperatien of
the impugned erder was stayed hy'the Tribunal vide order
dated 19.7.02 and while passing the interim erdexr it was
observed that the nature ef irregularities en which the
selectioen eof the applicant has been cancelled, was disclesed
neither in the show cause netice served en the applicant
ner in the erder and thus, the eppertuniity given te the
applicant was illusery and did net satisfy the rules of
natural justice. We are alse of the view that the respen~-
dents were net justified in cancelling the selectien and
appointment ef the applicant witheut disclesing the alleged
irregularity in the shew cause netice. All that has been
stated in the shew cause netice is that irregularity was
feund in the Pestman examinatien as @ result ef which the
selectien of the applicant was found illegal. Pamégraph 3

of the show cause netice is quoted below :-
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3. The shew cause netice, in our epinien, dees net
satisfy the test of a valid shew cause netice in as much as
in the absence of specificatien of the alleged irregularity
in the examinatien, it was net pessikle fer the applicant

te give any effective reply. Further, in the impugned erder
alse, the alleged irregularity has not been pointed out in
that after quoting the shew cause netice and the reply
submitted by the applicant, the Senier Supdt. ef Post Offices

has passed the fellewing order i~

Fa: AT TeIeT qTeadce TS ATET STHITA  JXTHAIY
ATET STEER JFINIY JTSTHER] FAATT 9 JTE6 JTeTmT
JUTT STHOY &1 J39TES 98 ¢ 394 99 5 TIEOTAeTsT
§T 5 fIyfed & THFATL03IT ¥ =g faved  farr
qTdaT 8 |

6. We are also of the view that FR 3lA which has keen
inveked in passing the impugned order is net attracted te
the facts of the present case. FH 31lA, it may be pointed
eut, prevides that netwithstanding the previsiens contained
in these rules, the pay of a Gevt. servant, whese premetien
or appeintment is feund te be or have been erreneeus, shall
be regulated in accordance with the general erders issued by
the President in his behalf. In any case erder of cancella-
tien en vag-ue and indefinite greund cannet be sustained.

It is alse well settled, as held by the Hon'ble Supreme
Court in Mahendra Singh Gill Vs. Chief Electien Cemmissiener,
New Delhi AIR 1978 SC 851, that legality of an erder is te
be judged on the basis of reasens given in the erder and

not on the basis ef reasens supplemented by an affidavit.

7. Se far as the ebjectien as te meaintainakility ef
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the O.A. due te the reasens that applicent has preferred
appeal suffice is te say all that Sectien 20 eof the A.T. Act,
1985 dees net previde abselute bar fer all that it prevides
is that a Tribunal shall net "erdinarily admit® an applicatie
unless it is satisfied that the applicant had availed all
the remedies available te him under the relevant service
rules as te redressal of grievances. The legal pesitien is
well settled that in cases where an erder has keen passed in
breach of principles of natural justice, availability ef
alternative remedy will net be a kar te entertain an appli-
catien under sectien 19 of the A.T. Act. That apart the O.A.
has already been admitted vide order dated 19.7.02. The
word "erdinarily" used in Sectien 20 gives a discretioen te
the Tribunal te admit an applicatien even if applicant has
net exhausted an alternative remedy available under the
service rules. In view of the fact that the erder impugned
herein was passed in breach eof the principle of natural jué—
tiée, we are ef the view that the Tribunal was right in
admittine the O.A. vide erder dated 19.7.02 and it weuld net
be just and preper new te reject the C.A. simply because the
applicant had preferred appeal and appreached the Tribunal
witheut waiting fer a peried ef six menths. In any case in
view of Sub-Section (4) ef Sectien 19, the appeal pending

at the time of admissien would ke deemed te have been akated.

8. Accoerdingly the O.A. succeeds and the impugned
erder is set aside. The applicant is entitled te all
censequential benefits. Parties are directed tec bear their
ewn cost. The respondents are directed te implement the
erder within a peried ef twe menths frem the date of receipt

of a copy ef this exder.

A.%l? V.C.

Asthand/



