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VI CE CliAI.HMJtJ 

MB\BER (A) 

K. D. 1'.1ishra, 
S/ o Late -Sri o. D. Mishra, 
R/ o 50-A, Gauri Nag ar, 
Dharan Shala Road, 
Hardoi. • • • <Applicant 

(By Advocate Slri H. C. Shu kl a) 

versus 

l. Union of India through 
Secretary, 
Railway Board, 
241, Rail Bhawan, 
New Delhi. 

2. General Manager ( R3ilway), 
Baroda House, 
New Delhi. 

3. Divisional Superintendent .Enginee r (C), 
tr\oradab ad Div i Sion, 
1'.1oradabad. 

4. Divisional F.ng ineer, 
Northern Railway, 
t.i or ad ab ad. 

III rd, 

••• 

(By Advocate Shri P. Mathur) 

0 RUE R -

ttespondents 

Hon 1 ble !Ar. Justice R. R.K. Trivedi, Vice C1ainnan: 

\'le hav e heard Shri H. C. Shukla, learned 

counsel for the applicant and Shri P. tvlathur, lea m ed 

c ounsel appearing for res pondents. 

2. 

Act, 1985 , 

19.11. 2J01 

By this o. A. under Section 1 9 of the A. T. 

the applicant has challenged orders dated 
t-;-dPP eal of the .r-.... 

by \•1hich theL._applicant was diSmissed, order 
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dated 5 . 7 .2C01, by which the applicant was awarded 

the punis hnent of ran oval after conclusion of the 

enquiiy and order dated 6 . 12. 2000 , by whic h the 

appeal of the applicant was partl y allowed and the 

matter was renitted back to the Disciplinary Authority 

and the applicant was reinstated. The applicant has 

also prayed that the period during i.vhich he has not 

been allowed to work may be treated as period spent 

on ci.Jty and he may be a.varded consequential benefits . 

3. The facts i n s hort giving rise to thiS appli-

cation are t hat,the applicant i.·1hile serving as a Junicr 

Cl.erk in 1984 in t he Office of D. R.M . , Northern Railway, 
,.,./\ ... 

t.! oradabad, tiii \vas se.rved with a raemorandl.IIl of c harge 

dated a:> . 7 . 1987 . Th e allegation against the applicant 

was t hat lfJhil e posted and functioning as Q erk in 

Engineering .:iection, Northern Rail\vay, u . fi. t.\ . Office, 
"'~v.... 

I.1oradabad, . during the year 198 4 , L failed to maintain 

absolute integrity and d evotion to duty and canmitted 

the mis-conduct inasrauch as he got s e nt two recanmenda­

tory letters to O. Pi.. t.\., /,1oradabad, ~rported to have 

been sent by Olainnan, Rail way Board and Private 

Secretary to .Rail 1NaJ t.iinister, thereby contravened . 
nul e No. 3( i) (ii) (iii) of Rail \•1ay ~ervices (Conduct) 

Rules, 19(:6 . In the statement of :imputation of mis­

conduct, it has be en stated that the applicant v1 hil e 

posted as Clerk in ENJineering Section, D. R.t.\ . office, 

r.1oradabaei, during the period 1984, sent a letter dated 

30 . 7 . 1984 to IL R. t.\., purported to have been sent by 

Chai nnan, Railway Board for pranotion of Chandra Kanth 

~halIDa, .Khal asi, to the post of Clerk. This letter 

also ac can panied an application of Shri Chandra Kanth 

Shanna, v1ho had given it to the applicant . 
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4. It is further alleged that the applicant 

got sent another letter dated 30. 7 .1984 purportedly 

written by the Private Secretary to the Railway Minister 

to the D. H. M., Moradabad, requesting transfer of the 

applicant fran Moradabad Division to Luckno\v Division 

and g rant h:im the scale of .:)enior Clerk. 

5. ~ usual, Inquiry Officer was appointed. 

The Inquiry Officer submitted the report. !-{is concl~ 
• 

Sion was that the charges are proved on the basis of 

preponderance of probability keeping in view the 

statement of 01andra Kanth .:)harma. In his re port, 

the Inquiry Officer observe d that the material witneSs 

of ACFOD and Shri A.K • .:iha.im. a, Inspector, CBI, were 

not exanined. Q;l y Chandra Kanth Shallll a, Pi~l, could 

be exanined, whose application accpnpanied the letter 

written for his pranotion. The Disciplinary .Authority 

agreed wit h the report of the Inquiry Officer and 

awarded t r e penalty of removal from service by order 

dated 30.10.1990, Annexure-2. A perusal of the order 
-., \. '- ' 

will s how that it doeS not contain any reasons. A]ainst 

t1'-t he order of the Uis cipl inafy' Au tho'rity, the appl icantv--

~filed an app.eal which was dismissed by order dated 
v--

vis. 6.1992. The order of the Appellate Jiuthority reads 

as under: 

"No new facts have been brought forward by 
Sri K. o. Mishra. the punisnnent al ready 
awarded will stand. The appeal iS rej ected. • 

the applicant approached this tribunal by filing O • .A. 
..c-... 

No.240/1992, which was disposed of finally on 28.8.aJOe)," 

holding the afore said appellate order not legal. the 
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"In our opinion the order of t he appellate 
authority does not satisfy the l egal require­
ments . Appellate authority is require J!l to 
exanine all the charges , t he material produced 
in support of charges and have to exanine the 
punishnent awarded against charges. 'There is 
no discussion on any of points in the appel l ate 
order. Right of appeal iS an jm port ant right." 

The O. A. was all ov-1ed by order dated 28 .8. 4)00 and the 

matter was remitted to the Appel l ate Althority for deciding 

fresh. 

6 . The Appell ate A.lthority, by order dated 6.12 . 2000 

al l ov.ied the appeal and set aside the order of ranoval 

passed by the Disciplinary Author i t y and dire cted to 

reconside r the case fran the stage of receipt of the report 

fran the Inquiry Officer. The Disciplinary Authori ty, again 

cons idered the case and passed the order on 5 . 7 . 2(()1 and 

a\varded the punish'nent of r emoval fran service. Aj ainst 

this order, the appl icant f il ed o. A. No . 1045/ 2CX) l, v.ii th out 
~R._\,\,\~~ t( 

availing the t.zi5;1a - of appeal . The O. A. \V as disposed of 

on 29 . 8 . A>Ol, giving l iber ty to ttme appl icant to file 

an appeal and the Appellate Authority was directed to 

decide the sane on merits within three months. In 

pursuance of the aforesaid order, the Appellate Aut hority 

has passed the order dated 19.11.2001, a copy of Which 

has been filed as Annexure- l 2 C. The order reads as under: 

11 In referen ce to above, t he Appellate Authority 
has p '3SSed t he foll owing orders :-

"I have gone through the aµp eal made by 
Sh r i K. D. Mishra and found that t he appl icant 
has made all false al l egations on adninistra­
tion . I stand with the de cision made by U. A. 
The appeal made by Sri K. D. t.1ishra is hereby 
rejected. 11 
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7. From the aforeSaid order , it is clear that 
e-"' 

the Appellate Authority did not h~v-in n1 ind the 

observations of this Tribunal made in the order dated 

28 .8 . 2.(X)O . The Appellate Authority has not discussed 

whethe r the puni~.hment awarded iS canmensurate with 

the charges. He has not discussed why the Inquiry 

Officer has not examined the statement of ACFOO and 

Shri A. K. Sharma, Ins pector 03I and has proceeded on 

the basis of the statenent of the solitary witness 

of Chandra Kanth .;ih arma, who was the beneficiary of 

the reccmrnendato.ry l etter. •;/e express our dis-satisfac­

tion in strong words that the Appellate Authority even 

on the second occasion has failed to discharge his 

legal obl ig at ion as an Appell ate Authority . Shri P. 

Mathur pleaded and sul:mitted that the appeal may be 

ranitted back to the ~pellate Authority t o decide the 

case in accordance with l aw. \'le are not inclined to 

accept the request that the matter be remitted back 

to the Appel l ate .A..Jthority for deciding the c ase in 

accordance with lavv. The charge against t he applicant 

rel ates to the year 1984. Mo r e than 18 years have 

passed. 1Ne do not see t hat any us eful purpose will be 

served by sending t he matter back fo r decision of the 

Appell ate A..ithori ty afresh. The person who has be en 

out of service for such long period cannot be canpelled 

to approac'1 such authorities again and again who are 

not prepared to act in accordance with l C1N. In the 

ci r cuns tances, we propose to dispose of this O. A. 

ourselves by awarding suitabl e punishnent after 

hearing counsel for the parties . 
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8 . We have heard the counsel for the dppl icant 

and Shri P • .Mathur for r espondents on the question of 

punis hnent. 

9 . As the appl icant did not conteSt the proceedings 

and it went ex- part ag ainst him , we are also not inclined 

to re-open it. ~'le a ccept the charge ag ainst the 

applicant as proved. 

10 . The only all egation against the appl icant is 

that he got two letters on the s c3lle date, one f ran the 

Private Secretary to the Railway Minister and the other 

from the Chainnan of Rail111ay Board v1hich reccmmended 

for his 'transfer fran Moradabad to Lucknow and also to 

give scale of the Senior GI.erk and another letter for 

the benefit of Shri Qiandra Kanth Shanna for his pranc>­

t ion f ran Khal as i to Cl erk. ~Ve do not approve the 

course adopted. But, we c annot ignore what iS happe ning 

in our ~ociety. It iS almost everyday happening in 

ever y depa rtment, and such recommendations are made by 

authorities frequentl y V\lithout any hitch. The punish-

m ent of removal for such a charge cannot be t enned as 

commensurate. One of the objects of a.va r ding punisl'Ynent 
v\.... ~ ltw~~ IM-·\ 

iS also for correc t ion of the~anployee, and extrane 

penal ty of removal fran service shoul d not be O\\larded 

unless it is found that the del inquent employee is 

unfit to be retained in servic.a. The Discipl inary 

Authority and t he Appellate Authority s hould have 

avvarded such puni::>hnent which may prove t o be deterrent 

so that the appl icant may not indulge in such act ivity 

in future . The re is no finding recorded by either of 

t he authorities that appl icant has rendered h:imself 

unfit to be ret ained i n s ervice and in the absenc e 

of such finding , the punishment of •• 
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removal cannot be justified. In our opinion, the 

ends of justice will be served if the applicant is 

deprieved of three increments with cunulative effect. 

11. For the reasons stated above, th is o. A. 

is allcmed in part. The order of punishnent dated 

5.7.2001 passed by the Disciplinary Authority and the 

order of the Appellate Authority dated 19.11.2001 Shall 

stand modified and the punishm ent of removal shall 

st and quashed and substituted by the punishnent of 

with-holding of three increments with cunul ative effect. 

The applicant shall be reinstated on the post and shall 

be entitled for all consequential benefits. However, 

he shall be paid 50% of the wages for the period he 

has not actually worked. No order as to costs. 

MBv1BER (A) VICE CHAIRMAN=~ 

psp. 
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