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CENTRAL ADMINISTRATIVE TRIBUNAL
ALLA1ABAD BENCH ¢ ALLAHABAD

ORIGINAL APPLICATION No.791/2002
TUESDAY, THIS THE 26TH DAY OF NOVEMBER, 2002
HOB' BLE Mr, JUSTICE H.h.,K. TRIVEDI .. VICE CHAILRMAN
HON' BLE MAT. GEN. K.K. SHIVASTAVA .. MBABER (A)

K. D. Mishra,
S/o Late Sri 0. D. Mishra,
R/o 50~ A, Gauri Negar,
| Dharam Shal a Road,
| Hardoi. ‘oo Applicant

'r’ (By Advocate Shri H.C. Shukla)
VerSus

l. Union of India through
Secretary,
Railway Board,
241, Rail Bhawan,
New Delhi.

2, General Manager ( Railway),
Baroda HouSe,
New Delhi.

3. Divisional Superintendent Engineer (C),
Moradabad Division, :
Moradsbad. |

4, Divisional Engineer, IIIrd, |
Northern Hailway, :

(By Advocate shri P. Mathur)

Hon'ble Mr, Justice R.,R.K. Trivedi, Vice Chaimman:i

We have heard Shri H.C, Shukla, learned
counSel for the applicant and Shri P. Mathur, learned

counsel appearing for respondents.

2. By this 0O.A under Section 19 of the AT.

Act, 1985, the applicant has challenged orders dated
= ~appeal of the
19,.11.2001 by which thq/_appllcant was dismissed, order
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dated 5.7.2001, by which the applicant was awarded
the punishment of removal after conclusion of the
enquiry and order deted 6.12.2000, by which the
appeal of the aspplicant was partly allowed and the
matter was remitted back to the Disciplinary Authority
and the applicant was reinstated. The applicant has
also prayed that the period during which he has not
been allowed to work may be treated as period Spent

on duty and he may be avarded consequential benefits.

3. The facts in short giving rise to this sppli=-
cation are that,the applicant while Serving a8 a Junior
Clerk in 1984 in the Office of D, R.M., Northern Railway,
Moradabadf’\ﬁfk was served with a memorandum of charge
/s dated 20.7.1987. The allegation against the applicant
was that while poSted and functioning &S Qerk in
Engineering Section, Northern &aﬂiy, D, h.M. Office,
Moradabad, , during the year 1984,Lfailed to maintain
absolute integrity and devotion to duty and committed
the mis=conduct inasSmuch as he got sent two recammenda-
tory letters to D.HR. M,, Moradabad, purported to have
been sent by Chaimman, Railway Board and Private
Secretary to Railway Minister, thereby contravened
Rule No.3(i)(ii)(4ii) of Railway Services (Conduct)
Rules, 1966. In the statement of imputation of mis-
conduct, it has been stated that the cpplicant while
posted as Clerk in Engineering Section, D, R.M. office,
Moradebad, during the period 1984, Sent a letter dated
30.7.1984 to WMLR.M., purported to have been Sent by
Chaiman, Railway Board for pramotion of Chandra Kanth
shama, Khalasi, to the post of Clerk. This letter

also accompanied an appl ication of Shri Chandra Kanth

Shamma, who had given it to tke agpplicant.
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It is further alleged that the applicant |
4
got sent another letter dated 30.7.1984 purportedly

written by the Private Secretary to the Railway Minister |
to the D.R.M., Moradabad, requesting transfer of the

applicant from Moradabad DiviSion to Lucknow Livision

and grant him the scale of Senior GClerk.

9% As usual, Inquiry Of ficer was appointed.
The Inquiry Officer Submitted the report. His conclu-
Sion was that the charges are proved on the basis of
preponderance of probability keeping in view the
statement of Chandra Kanth Sharma. 1In his report,
the Inquiry Officer observed that the material witness
of ACFOD and Shri A.K. Shama, Inspector, CBI, were
not examined. Only Chandra Kanth Sham a, PW=1, could
be examined, whoSe applicetion accgmpanied the letter
written for his promotion. The Disciplinary Authority
agreed with the report of the Inguiry Officer and |
awarded the penalty of removal from Service by order
dated 30.10.1990, Annexure-2. A perusal of the order
will show that it doeS not contain any reasons. ukﬁga?ﬁSt
. v—the order of the Disciplinafy Authority, the applicant’
A

~—filed an appkal which was dismissed by order dated

vm18.6.1992. The order of the Appellate Authority reads

asS under:

"No new facts have been brought forward by
ari K.dJ, Mishra. The punisiment al ready
awarded will stand. The appeal is rej ected.®

The applicant approached this Tribunal by filing U. A

N0.240/1992, which was disposed of finally on 28.8.2008),

holding the aforesaid appellate order not legal. The
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following observations were made [€&= T

"In our opinion the order of the appellate
authority does not satisfy the legal require-
ments. Appellate authority is requires to
exanine all the charges, the material produced
in support of charges and have to examine the
punishment awarded against charges. There is
no discussion on any of points in the appellate
order. Right of appeal is an important right.®
The O, A wasS allowed by order dated 28.8.2000 and the
matter was remitted to the Appellate Authority for deciding

fresh.

6. The Appellate Authority, by order dated 6.12.2000
allowed the appeal and Set aside the order of removal
passed by the Disciplinary Authority and directed to
reconSider the case fram the stage of receipt of the report
fram the Inquiry Officer. The Disciplinary Authority, again
considered the case and passed the order on 5.7.2001 and
awarded the punishment of removal from Service. Against
this order, the applicant filed O.A. No.l045/2001, without
availing t$13$7 o? appeal. The O.A. wasS disposed of
on 29.8.,2001, giving liberty to the applicant to file
an appeal and the Appellate Authority was directed to
decide the sane on merits within three months. 1In
pursuance of the aforesaid order, the Appellate Authority
has passed the order dated 19.11,2001, a copy of which
has been filed as Annexure-12C. The order reads as under:

"In reference to above, the Appellate Authority
has passed the following orders i-

"I have gone through the appeal made by
shri K.O, Mishra and found that the applicant
has made all false allegations on adninistra-

tion. I stand with the decision made by L, A.
The cppeal made by Sri K.D. Mishra is hereby

rejected."
M LU 50 L
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T From the aforeSaid nrdeik it is clear that
the Appellate Authority did not hatkfln mind the
observations of this Tribunal made in the order dated
28.8.2000. The Appellate Authority hasS not discussed
whether the punishment awarded is commensurate with
the charges. He has not discussed why the Inquiry
Of ficer has not examined the statement of ACFQD and

Shri A.K., Shama, InSpector BI and has proceeded on

the basis of the statement of the Solitary witness

of Chandra Kanth shema, who waS the beneficiary of
the recommendatory letter. We express our dis-satisfac-
tion in Strong words that the Appellate Authority even
on the second eccasion has failed to discharge his
legal obligation as an Appellate Authority. Shri P,
Mathur pleaded and submitted thet the appeal may be
renitted back to the Appellate Authority to decide the
case in accordance with law. We are not inclined to
accept the request that the matter be remitted back

to the Appellate Authority for deciding the case in
accordance with law. The charge against the applicant
rel ates to the year 1984. More than 18 years have
passed. We do not see that any useful purpose will be
served by sending the matter back for decision of the
Appell ate Authority afresh. The person who has been

out of service for such long period cannot be compell ed

to approach such authorities again and again7who are
not prepared to act in accordance with law. In the
circunStances, we propose to dispose of thiks 0, A
ourselves by awarding Suitable punisiment after

hecring counsel for the parties,
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8. We have heard the counsel for the applicant
and Shri P. Mathur for respondents on the question of

punistment.

9. As the applicant did not contest the proceedings
and it went ex~-part ageinst him, we are also not inclined
to re-open it. We accept the charge against the

applicant as proved.

10. The only allegation against the applicant is
that he got two letters on the Same date, one from the

Private Secretary to the Railway Minister and the other

from the Chaimnan of Railway Board which recommended

for his transfer framn Moradabad to Lucknow and also to

give scale of the Senior Cerk and another letter for

the benefit of Shri Chandra Kanth Shama for his promo-

tion fram Khalasi to Clerk. We do not approve the

course adopted. But, we cannot.ignore what is happening

in our Society. It is almost everyday happening in

every department, and such recommendations are made by

authorities frequently without any hitch. The punish-

- ment of removal for such a charge cennot be temed as
e~ commensurate. One of the objects of awarding punishment
YN e Livaue wh=A
is also for correction of theianﬂloyee, and extreme

penalty of removal framn Service Should not be awarded

unless it is found that the delinquent employee is

unfit tc be retained in service. The Disciplinary
Authority and the Appellate Authority should have
v - awarded such punishment which may prove to be deterrent
so that the applicant may not indulgg in éuch activity
" in future. There is no finding recorded by either of
the authorities that applicant has rendered himself

| unfit to be retained in service and in the abSence

i*{ of such finding , the punishment of 30
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removal cannot be justified. In our opinion,
endS of juStice will be served if the epplicant is

deprieved of three increments with cunulative ef'féc'?ﬁﬁzr -

1l. For the reasons stated above, this 0, A
is allowed in parﬁ. The order of punistment dated
5.7.,2001 passed by the Disciplinary Authority and the
order of the Appellate Authority dated 19;ll.2001 Shall
stand modified and the punishment of removal shall
stand quashed and substituted by the punishment of
with=holding of three increments with cumul ative &ffect.

The applicant shall be reinStated on the post and shall |
be entitled for all consequential benefits. However,

he shall be paid 50% of the wages for the period he

has not actually worked. No order as to costs.

&N\\KG/ L . l

MBIBER (A) VICE CHAIRMAN I
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