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rt - open court. 

• 
CE NTRAL ADMINISTRATIVE TRIBUNAL. ALLAHABAD BElCH. 

ALLAHABAD • 
• • • • 

• 
orig ina l Application NO. 783 of 2002. 

this the 15th day of NOvember• 2002 . 

HOI'J ' BLE MRS . MEERA CHHIBBER. MEMBER ( J) 

P.K. Garg, s/o Sri Bhagwati Prasad. presently working as 

sub-Oivisiona l Inspector (Ea s t), Aligarh. 

Applicant. 

By Advocate : Sri S.K. om. 

v e r s u s . 

1. union of India through Secr etary. posts . New Delhi. 

2 . postma ste r General. Agr a Region. N;Jra. 

3. ASstt. Di r e c t or. pos t a l services o/o P.M.G •• Agra Region. 

Agra. 

4. Senior supdt. of post Offices. Aligarh Division, 

Aligarho 

Respondents. 

By Adv ocate : Sri p. Srivast ava for sri s . Cha turvedi. 

0 R D E R (ora l ) 

By this o. A., the applicant has c halleng ed the order 

dated 2. 7 .2002 whereby he h as been transferred from SDI ( F.ast). 

Aligarh on. to IPO (PG ). Bul a ndshahr on. (page 12) and sought 

~ dire ction to the r espondents not to tra n sfer the petitioner 

from the post of Sub-Divisional rnspector ~F.nst) Aligarh t o 
• 

Inspector of post Offices (PG), Bulandshahar. 

2 . The applica nt has submitte d that he was posted in 
~~i-

Aligarh on 31.3.2000 and in May•2000 routine transfe rs h ad 
"-

t a ken p l a ce, DVlt h e was not transferred in the s a id routine 

tra nsfer, but by t he impug n e d orde r dated 2.7.2002 i.e. within 

two y ear s , h e h as been tra nsf e rred to Bulandshahar. It i s 

submitted tha t the applicant's elder son i s studying in 

High school, which is a crucia l yea r and his younger son 
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is studying in Class VIII and it would not be in the 

interest of the children's education to transfer him at 

this juncture especially when the principal of the school 

had given in writing by issuing a certificate dated 16.~.2002 

that sri Rahul Garg , son of sri pramod Kumar Garg had passed 

Class IX from this school and as per rule, his form for 

the Board examination (Class X) has to be filled-up from 

this very school and his form had already been filled-up and 

sent to tile t30clrd . Ther e fore , the chil d wo uld be unable to 
L-

g et admission in Cl ass X in some other school or appear~ 

in the Board • s exarnina tion, a copy of same has been anr.exed 

as Annexure -4 

by the counsel 

to the Rejoinder a~f idavit. It is submitted 
~ 

that incase he forced to shift from Aligarh 
L 

to Bul andshahar at this juncture, his son will lelt)se his 
~L 

precious year in the education . He has, thus. submitted 
A. 

that this transfer order may be quashed and set- aside and 

he may be a llowed to continue at Alig a rh. He has, further, 

stated that it is a tenure posting and he could not have 

been transferred b e fore expiry of four y e a.rlfrom one station 

to another station. As f a r as th8 allegations made by the 

responden ts in their counter with reg a rd to fraud and 

embe~zzlement is concerned, the a pplicant's counsel h a s moved 

an applica tion for amendment where by he wants to add some 

more f actue amendment application shows ~t~~~!7t1t 

no such aUegtl.t4 cm. of fi;aud and embezzl ement a01d t!tt mo 
~kt. -kU~ 

wOt®bQot any enquiry. Therefore , he has submitted that since 

his transfer. order was passed on the false allegation,the 

transfer order is liable to be quashed. 

3. 'Ihe r e spondents have o pposed this OoAo and have stated 

that the applicant ,was working in Aligarh from 2.6.98 to 

3.4.2000 as rns~ector post Offices (public Grievances) 

Aligarh and thereafter from 4.4.2000 till date as s.n.r • 

(East). Aligarh. rt is submitted by the r espondents• counsel 

that in the present case several complaints of forged 

payment. fraudulent withdrawals of money and other complaints 
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of serious nature"-which were given to the said sri p.J<. Garg 

fi_lAJJ 'L 
normal duties. but he had not completed theAenquiry during his 

in time, therefore, he wa s transferred from Aligarh to 

Bulandshahar on administrative gronnds as his performance was 

found to be very poor. More-over, he was f acilit ating 

embezzlement of the Lraud by his delaying tactis for further 

enquiry. They h av e , further submitted tha t the Schools are 

availabl e at Bula ndshahar as well and since Aligarh and 

Bulandshahar a re both in the state of u.p •• there is no 

cha nge of aoard and a dmission can easily be sought at the 

transferr ed place- as well. They have further submitted 

tha t the applicant h ci.s not alleged any malafid~ nor has 

stated tha t his transf er is cont rary to any instructuions 

or guidelines . Therefor e , a s per the settl ed law of Vhe 

hon•ble Supreme CourtJttla#l t he court~ may not interfere in 

the matter of tranf e r as it upsets the smooth r anning of tJie 

administration. Both the counsel hav e r e lied-upon a number 

of judgments in support of their arguments. 

4 . The applicant's counsel h as r e lied upon 1989 (9) ATC 

78 ,.,he r ein the Tribunal had held that the trans£ er on the 

basis of unverified al l egation is ~evoid of genuine qdminist-

r a tive interest, he nce bad in l aw . He a lso r e lied on 1 99 6 

(1) ESC 148, wherein the Hon• ble High Court h ad tlii:ected 

the r esponaents to r e-consider the r epresentation of the 

petitioner a fresh in view of the instructions issued by the 

Govt. of India that husband a nd wife shoul d be kept at the 
r 

same station as f a r as possible. He has also relied-upon a 

decision g iven by this Tribuna l in o.A. no. 591/02. 

s. The r espondents• counsel has, on the other hand, 

relied on 2001 SCC (8) 574 wherein the Hon•ble Supreme Court 

h as held ~~ that the transfer of an employee not onl y an 

incidence~but a condition of service• < He has also · relied on 

1994 (2) SLR o. B. Jodhpur 806. the Hon 1 ble High court had 

held thu t the administrative guidelines do not confer any 

l e~al or vested riyht in a Govt. employee to challenge the 
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order of transfer. He has a l so relied upon a numb~r of 

judgments g i ven by Hon ' b l e High court~ Al l ahabad to s how 

that even duri ng the mid academic session~ a person i s 
'-t~ ~ 

~ lm t r ansferr ed to another place ~.me h as to be complied 

withJ~ltm QP«rlte since tase transfer is an incidence of service 

and it canno t be i nterferred unless it is r esul t 1 ~ • 6J­
malafide. He next r e lied on 1 9 98 ( 1) ESC 162 , Allahabad 

wherein i t was h e l d that the transfer order on the basis 

of compl aints made against a n empl oyee , whether per missibl e 

or not . It was hel d •yes •. The same view wa s taken by 
High court 

Al l ahabad/(Division Bench ) in 2000 ( 1 ) ESC 54 whe r e in i t -
was held that i f an empl oyee i s transferr ed on the basis 

of cert ain complai n t s, it canno t be sai d to be a punit i ve 

a c tion. Simil arly i n 1995(2 ) SC 532 the Hon ' b l e supr eme 

court had held that in a bse nce of strong a nd compelling 

g r ounds r endering the transfer order i {npropP.r or unjustified , 

such an orde r i s not a subject to judicial r evie w particularly 

when a t the other p l ace to which the trans feree wanted ~o b e 
poste d there a r e compla ints of irregularities a g a i nst him. 

6 . I hav e heard both the counsel and perused the 

judgments careful ly. Before going into the me r i t of the 

case , it woul d be n e cessary t o pass an order on the 

amendment application f iled by the applica nt . I t i s seen 

i n the counter the r esp o n d ents h a v e state~ that the applicant 

ha d to be transferred from ;Ali garh t o Bul andshahar since 

there are serious irreg11l arities against him and he was 

invo1v£Ai in ~ serious embezzl e ment of amount and o t her 

serious ma tte rs . I t is aft er the counter h a s been fi l ed 

that the appli cant wants to amend the o . A. to c h a llenge 

t hose averme nts i n tt1e o . A. i tsel f . I d o not think tpa t 

th e re is any such requi r ement to amend t he o.A. I n the se 

circu1nstances b ec a use if the r e spondents hav e ma de cer tai n 

a v e rments i n the counter ~ the same can a l ways be rebutted 

by fi l ing Rejoinder . I was inforrned by th e applic ant • s 

counse l tha t Rejoi n der affidavi t ha s a l ready been fil ed 

i n the p r e sent c a s e . Since the applicant had a lready filed 
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his Rejoinder affidavit a nd the same is available on record. 

M.A. for amendment is not maintainable especia lly when the 

ma tter is being decided finally today itself after hearing 

both the counsel. 

7. · on merits, the l aw is well settled by the Hon• ble 

supreme Court that in the ma tte r of transfer courts/Tribunals 

should not ordinarily inte r fer e in a routine transfer, unless 

it is hit by ~ malafides or violative of sta tutory rules 

or instructions . :tili has been r ei t era ted from time to ti ne 

that transfe r is an incidence of service a nd since the 

person~ ha s transferable liability, they cannot cha llenge 

the tra nsf e r ord ero rn the present case. it is seen that 

the applicant has ·not all e:ged a ny malaf i de against the 

office.i;& nor h as annexed a ny s tatutory rul e s on instr11ctions 

which can b e said to h av e b e en viol a ted. In absence of the 

same. in normal course the court would not interfere in the 

ma tt e r of transfe r as I am fully a ware of the judgments 

g iven by the Hon'ble Supreme court and in view of the 

judgments relied-upon by the r e spondents• counsel. I am 

passed by t he department, in normal satisfied tha t the order 
~ 

course. Ga. no t calltSat'-for any inferference. However. there 

is only one a spect of the matter which requires little 

consideration io e o certifi~ate alleged to have been g iven 

by the principal of r.haram samaj Inter College. Aligarh on 

16.702002, which has been annexed as Annexure -4 to the 

Rejoinder. "'herein it is stated that since BOard• s E~rms , _.t o 1 

of .hae students i.e. the applicant's son had already 

been sent. he will not g et admission in any other school 
a$~~~ 

or would not be~appearmag in the aoard•s examination. At 
h1L 

this juncture. it ·would be releva nt to refer~the other 

judgm~nt' of Hon'ble Supreme court wherein the apex court 

has h eld that as far as possible the authorities should 
(J.,~ 

ensure that the transfer ~ not Ga done during the mid 

academic session. EVen-thouyh I was told that the distance 

between Aligarh and Bulandshahar is only 70 Kms •• but yet 

the certifica te as given by t~ipal 

,. -
of the school 



• 

• 

r 
• 

• 

• 

-6-

J OJ~ &)-- .. ~ ~uV ~~ 
is causing some concern to me•aJ the study of the children 

should not be disturbed. I hatrA_•put a specific question 

to the applicant• s counsel whether the applicant has made 

any representation before the authorities bringing out all 

• 

these facts, to which I was informed that no such represent-

ation was made to the respondents. It is seen that the 

applicant has been continued at Aligarh on the strength of 

stay g ranted by the ·rribunal and we are ;!t-:m ~ the mid 

of November meaning thereby that only the period of four 

months is l eft for completion of this session. I am sure 

that incase the applicant gives a proper representation 

to the authorities bringing out all these facts, they wo\ll.d 

pass appropriate orders thereon keeping in view the judgments 

given by bhe Hon'ble supreme court on the question of mid 
not 

academic trC1.nsj)er. Thereforf- , even though I amLinclined 

to interfere in the matter of transfer especially when the 

respondents have stated that there are several complaints 

received against the applicant, but I would like to remit 

back the mat~er to the authorities by giving a direction 

to the applicant to fi l e a r epresentation bringing-out all 

these facts, as narrated by him, within a period of one 

week from the date of communication of this order and the 

respondents are directed to pass an a ppropriate orders 

in accordance with law within a period of one month from 

the date of receipt of such r epresentation. Till such 

representation is disposed off, the r e spondents are directed 

t o ma.intain status quo \'11th regard to the applicant. 

8 . The o. J\. s td.nds disposed off as above without any 

order as to costs. 

MEMBER(J) 

G IH ISH/-
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