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OPEN COURT 

CENTRAL ADMINISTRATIVE TRIBUNAL, 
ALLAHABAD BENCH, ALLAHABAD. 

ORIGINAL APPLICATION NO. 336 of 2002. 

ALLAHABAD THIS THE 06H DAY OF JANUARY 2009. 

Hon'ble Mr. Justice A.K. Yog, Member (l) 
Hon'ble Mr. S,N Shukla, Member CAl 
Baldya Nath Tlwary, S/o late Sita Ram Tlwary, resident 
of C-3/4, Lakha Nagar, Varanasi Cantt. 

By Advocate: Shrl H.S. Srivastava 

Versus. 

. ...... Applicant 

1. Union of India through Secretary, Ministry of 
Defence (Finance), New Delhi. 

2. The Controller General of Defence Accounts, 
West Block- V, R.K. Puram, New Delhi. 

3. The Principal Controller of Defence Accounts, 
Central Command, Carrlappa Road, Lucknow 
Cantt. 

. ............ Respondents 

By Advocate: Shrl Rajlv Sharma/Shrl S. Srivastava 

ORDER 

Dellvered by Justice A.K. Yog, Member (J) 
Heard Shrl H.S. Srivastava, Advocate and Shrl 

Saurabh Srivastava, Advocate learned counsel for the 

appllcant and respondents respectively. Perused the 

pleadlngs. 

2. Briefly stated; applicant was Initially appointed as 

Upper Division Clerk on 3.6.1963 by respondent NO. 2/ 

Controller General of Defence Accounts, New Delhl. In 

due course, he was promoted to the post of Assistant 

Accounts Officer (group 'B') on 1.4.1987. There Is no 

dispute that applicant had completed requisite number of 

service as Assistant Accounts Officer and was thus within 

the fleld of ellglblllty of candidates to be considered for 

promotion to the next higher post I.e. Accounts Officer w/ 
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(Group 'B'). There Is also no dispute that 33 1/3°/o of 

vacancies was to be fllled up by selection and remaining 

66 2/3°/o of those vacancies was to be filled up by 

seniority cum fitness. D.P.C. (Departmental Promotion 

Committee) was convened on 31.10.2000, which~ 

considered candidates who were within ellglblllty fleld. 

Admittedly, name of the appllcant was not cleared by the 

DPC whereas some persons junior to him (In the 

category of Assistant Accounts Officer) were found 

eligible and therefore recommended and promoted by 

the D.P.C. 

3. Feeling aggrieved, applicant flled 

objection/representation dated 2 7 .11.2000/Annexure A­

IV. There Is no dispute about seniority/placement of the 

applicant In the roster. According to the applicant, his 

name appeared at serial No. 124 In the seniority 

llst/Annexure A-II to the O.A. In response to the 

objection/representation (noted above) respondents 

Informed that name of the applicant was considered by 

the DPC but It found him 'not yet flt' vlde order dated 

18.5.2001/Annexure A-V to the O.A. 

4. Notice was Issued to the respondents, who ~ 

submitted their defence by filing counter affidavit (sworn 

by Smt. Kavlta Garg the then Assistant Controller of 

Defence Accounts). Relevant paras 12 to 17 of the 

counter affidavit are reproduced for ready reference:-

" ll 171at tl1t c:o1ue11ts Qf paragraphs NO. 4.10 a1td 4.11 <(the 
O.A ts 110l ad11Utted as st~ed The appllcanl was dulJ 
cotLSidered by tlte DPC alongwith other e/lglble offlctl's in 
accorda1tct with lh e instructions but "" recanmmded him 
/or proni<tion .. 171 eref ore, 11 e was not pranot.ed 

13. 171m t/1e conlmJs of paragraph No. 4.12 of the O.A. is not. 
admiltcd Si.Jtc1 the applican.l did not mtrn thtr gui.ddin.tr~ 

~J 
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prtscrlbed promotion to tht grade of Accounts OjJlctr, h1 
was not promoted to the grade of Accounu Offlctr. 

14. That the contmta of paragraph NO. 4.13 of tht O.A., is not 
admitted It ls also not dtaputedthat no adverse rnnarks had 
bem reported ln Ills ACRs. Therefore questions of 
co1nntunl~ the some dtd not arise. Howntl', this cannot 
bt tak111 a ground to ju!Stlh hls dlglbUl/.] and jl.lnesa for 
prmnotJ.on. As the per the existing itu1Tuctions on the subject 
111 should have the 1nbwnuni bmdlmark for prtmotJ.on to 
next higher grade whldl ls assessed b] the DPC ba8td on 
s1rvice recorda'Almual Conflden.tla/ Repons. 

15. That ln rtp/y to the contents ofparagraph Nos. 4.14 and4.15 
of the O.A., lt is stated that the ground advanced in this para 
the presaiptlo1i of the app/lcant. 171e DPC has to follow the 
guidelines /ai.d down evm ln the cases of Promotion b] 
S11tiorl.IJ-cwn-jl.ln.1ss apart from looking uuo account the 
smlorlty. 

16. That iii rep/] to t11t contenJs of paragraphs NO. 4.16 of the 
OA, Lt is st~ed t11at m per extent orders of DOP & T only the 
ACRs co1ttainilig adverse entries are to be ctmmUnic«td to 
t11t official concer1ttd 

17. 171at tht contntts of paragraph NO. 4.17of the O.A. is not 
admitted Non protttotion oft11t applicant is not a suptrssion. 
Only those wl10 reaclied th e bend1mark were promoted" 

5. Applicant has filed rejoinder affidavit denying the 

contention of the respondents. 

6. Criterion for promotion Is contained In para 83 of 

office Manual part 1 as stated In para 4.V of the O.A. 

and the relevant extract of It Is being reproduced:-

"83. 17111iu1nbtr o/vaca1tcits of Accowtts Officers dut to arise is 
co1nputed, and based oil this data a1td other releymtt faaors, t11e 
1&U1ti.btr of Assista1tt Accounts Officers to be cunsidtred for 
pro1notion is an-iv ed ~ 

'171e Departme1&tal Promttlon Committee scrutin.iza the 
co1&jldt1tt1al report of As~ Accounts OjJlctr who fall within the 
pr011iotion ~une and draws up a list of Anistant Accounts Officers 
stlectedfot" protttoti.on b] t11e seledlmt 11ttthod and a list. of Assistant 
Accounts Offlcers st/eaedfur pra1tot101t Oil the ba!JU Qf smlorlty -
atm- ft11tess. 33113% of the 'lacan.cl.a will bt fllltd bJ sdealon and 
th c rt11tahtl1tg 66 213% 011 tl1 e basis of Senlorit]-cum-
fitJi e~. . . . . . . . . . . . . . . . . . , . . '' 

7. Earlier Bench had directed the respondents to place 

record of D.P.C, respondents has placed Photostat copy 

of record of DPC held on 31.10.2000. Learned counsel 
~( , 



4 

for the applicant has perused the same (In our presence) 

and made submissions. 

8. Learned counsel for the applicant argued that In the 
\N'l2.o 

case of the applicant, who J.... never In the past 

communicated with adverse entry' In ACR (Annual 

Confldentlal Report) during relevant period could not be 

held to be 'Not Flt' and the candidature of the applicant 

could not be rejected by the D.P.C. 

9. Learned counsel for the applicant referred to para 

6.2.2 of Guldellnes on Departmental Promotion 

Committees contained In part 1 of Swamy's Compllatlon 

on Seniority and Promotion In Central Government 

Service June 1989 edition; which reads as follows:-

"6.2.2 Gradl11g of Ofllcers- In t11 e case o/ ead1 officer 
Oil overall grading sll ould be givoi. 17te grading shall 
be-on e ar1iong (i) Ou.tstan.dJna, (il) Very Good, (il.1) 
Good. (iY) Av uaget (v) Unfa". 

10. Relying upon aforequoted para of Guldellnes, It Is 

being argued that DPC has erred In law In rejecting the 

candidature of the applicant by Ignoring entries In the 

category of average. In support of his contention, he has 

relied upon following judgments:-

1. Fi11al Order of CA.T. Al/allabad Boich dated 29.11.2008 in 0.A. 
Jtlo. 03 of 2002- Shrl Krlsl1na Kuniar Jalswa/ Vs. Union of /11dl.a 
attd ot11 ers. 

2. U. P. Jal Niga111 and a11u s Vs. Prabh« Chandra Jain and 
ot.hers- 1996 Suprone Court Cases(L&S) 519. 

3. &tL T.K. Arymir ~-'..£ Union of India and ot.hu:s- 2003 (J) 
AdJnl.ttlstradve Total Judgm nus 130. 

4 . Dev DUU Vs. Union of Indl.a and others- ff 2008 (7) SC 463 
decided 011 1Z. 5. 2008. 

9. We need not dllate upon the facts and 'ratio 

descend!' of the aforequoted judgment&, except to note 

~' 
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that all the decisions lay down that (Good or Average) 

entry cannot be Ignored or treated as adverse to the 

prejudice of the employee In question without affording 

opportunity. 

10. Perusal of 'DPC record' show that the DPC has not 

treated 'average entries' as 'adverse' but In Its exercise 

as per the principle lald down In the M.O. Issued by the 

DOP&T taken Into account the gradation of entries Into 

consideration while finalizing select list. DPC has to 

arrange the name of ellglble persons-as per objective 

satisfaction-on the basis of assessment as per 'gradation 

of entries' and then accommodate required candidate 

under requisite quota. There Is no element of 

punishment as such. Further, criterion of pro~~ Is 
L°"· 

'seniority cum fitness; - and not, ''Seniority" •9r'e 

subject to rejection of Unfit. Requirement of assess 

'Fitness' could not be Ignored by the D.P .C 

11. Shrl Saurabh Srivastava, Advocate appearing on 

behalf of the respondents, however, placed reliance upon 

the final order of C.A.T. Allahabad Bench (of which one of 

us was a Member) decided on 29.11.2008 In O.A. NO. 

03/02- Shrl Krishna Kumar Jalswal Vs. Union of India 

and others. Relevant paras 17, 18, 19 and 20 of the 

aforesaid final order are being reproduced:-

"17. The respondaus in thti.t' eowtter affldaviJ. rtbtd a 
prdiminary objtaion that t./Jt appllcan.t hav not imptadtd two 
officers SIST1ri J(1Ja11J JJLtra (lfld K.J\/. DixiJ. junior to hiln in the 
CivU List annexed as AnntxW't No.2 to Canpi/~on No.II, who 
h(ll·c supuseded him as p~r tlrt lmpugntd prom«lon order dattd 
27.06.01 and who art borutd lo bt ajftatd b] anJ rt/i.tf (s) granted 
in thL~ 0.A. Respond~~ SJdmit that. the O.A is liable to be rejected 
01t rlzis ground alone. In support of their stand thq hme placed 
rel i a1t ce on tit t f di owing jJLdg t1f'l ous:-
" (1) 1997 (5) Sup/ SCR 604--011 Arlll1 nwan J/£ Zlla i..tansml 

Shtkshak Scl/Ulh and Ors. a<! 1 

~I 
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{J.i) (1984) 4 sec 251 Prabodh v uma and oth O'S V.t Stott! of 
Uttar Pradesh and othtn{<iJHIBI 273 para-28 and 50). 

(ill) (1996) 3 SCC 587. J. Jost Dhonapau/ v~ S. Thomas and 
othus. 

(J.y) {2006) 6 SCC 395 K.H Si.raj V.t Hl.lJh Court of K oa/a and 
ot.htrs. 

In all the ab0Ytjudgeme11ts it has btm held that Cmuts should not 
dtcidt casts wllhout tht persons or at ltast some of than in a 
r1pres11u<il.<11 capacity who would be YltollJ af/1ct1d bJ llsjudgmtnJ 
btl.Jig before ll as respondnus. Tht appllCa1u m his rtjol.Jidtl' replJ 
11~· held thal the parwtttt.ers ott which the DPC made lls 
reco1n111endatlo1t was fault as t119 did n« comp/] with the relevant 
guldell11es of DOPT,· thutfrre, the said recommendatlon of not 
reco1µmmdill[/ the app/lcaJtJ.for promotion ia m-ontoua, and lt ls not 
his case th<i lie sl1ou/d be protn"ed in place of some othtl' ojJLcu. 
Hls vlttv ls l.hal ll ls an. lntJvldual's gnevance thal this name has 
illegally bttll dropped causing i1yustice to T1in1 whttt the posts are 
lyln~a vacant. Under tl1ese circwnstances, thtrt appears no reason to 
i11tp/1adthose officers who were giYmpromaion or hmt supuaeded 
lll1n ln tlle prm11~01L 171e Suprane Court in Probodh Vmna an.d 
ollters (supra) /las obstNtd as under:-

11 •• •••••••••••••• that Jn the case before them there was a 
serious defect of non-jo/nder of necessary parties 
and the only respondents to the Ssngh's petltlon 
were the State of Uttar Pradesh and Its concerned 
o"Jcers. The employees who were dlrecUy concerned 
were not made parties not even by joining some of 
them In a representatl\/e capacity, considering that 
their number was too large for all of them to be 
joined lndJvldually as respondents. This court 
observed that High Court ought not have decided a 
writ petition under Article 226 of the Constitution 
without the person who would be vitally affected by 
Its judgment being before It as respondents or at 
least some of them before It u respondents Jn a 
representat/Ve capacity'. 

There are silttilar obsenati.011s of the Suprmie Court in t11e 
several Olher Judgme1tlS so1ne of whlds are dled ab~e. These 
obsenc1Uo1is apply wlt11 equal farce here. 171e relief that t11e 
app/lca11t prays for wlll lmpaa the interest of all those jwtlrrs who 
11ave superseded hiln in the pranotion list. Sittce this number isveT] 
large lie sllou/d have therefore unpleaded at least sonie oft11n11 ilt a 
represent(6.ive capacity. The applicant's subniission that since he is 
seeklltg his pra1totio1i only a11d Ttas 1tot dtal/e1iged the pront«i.011 
order tllere is 110 need to iniplead alters w110 have suptl'sedtd him is 
11ot te11ab/e as the app/icaJu has dtalleiiged the DPC 
proceediJtgd'reca111ntridati.01ls wl1id1 has gl.ven rise to the prom~on 
order daJtd 27.06.2001. Wt are therefort oftht considered vim that 
this e1tdre exercise beca11es l1lfru.ctuous because of t11ls mnlsslon 
a1Jd the applicant's arguments in his rejdnder reply has to be 
rejected 
18. 171e learned coiuise/ for the app/ica11t Shrl ShyamaJ Narallt 
~'~fJ vtht11tenily espoused the applicaJlt's case in tht cont.ext of tht 
issue of bdllW th e be11clln1ark grading not btllig conununlcaed to 
the applicant. The argum.eni is tllat when the grading gi1oi in 

¥' 
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'Good' and lt la below the bend11nark. tht1& the author/:tle1 Ollllht to 
hm e commun.icated th ls to the applicant as lt has an tffta on his 
promotion in the same manner as an 'adverse' or 'A.rerage' mtr] 
would hme had. The applicant had an lmpeccablt record 
throughout and had ntrJ reason. to bdine that his performance 
was good enough for a promf.t.lon in tht absence If a111 thing to tht 
contrQI'] btillg cmununlcaltd to him. The sudden dmla/ of 
promotion on the basis of obtaining a grading of 'Good' whidr wu 
below t11e bnichmark of 'Vtl'J Good' l1as tffeaed his carter 
prospeas considerably besides he was n« e-1m given an opportwdt] 
to give hlsviews in tht 1n«ter before ajlnd dedsion was taken. The 
ltamtd counsd has cited thtfo/lowlng Ju.dgmm.ts!Ordm ln support 
of his contention.:-
(/) CAT Mumbai Ram Babu Va. Union of Ind/a and 

otheta (OA NO. 926 of 1999) dated 31•' Match 
2000. 

(II) Civil Appeal NO. 1631 Of 2002 Dev Dutt Vs. Union 
of Ind/a and others. 

(Ill) (2006) 1 SCC 368 Union of Ind/a Vs. Major 
Sahadur Singh. 

(Iv) AIR 1996 SC 1661 U.P Jal Nlgam and othera Va. 
Prabhat Chandra Jain and others". 

Besides a Id. of <titer Order$'Judgtnents of t11e Central 
Admlnistralive Tribunal a11d Supreme Court. Tht basic position l1eld 
in thestjudgmettts is that Q/lJ ad'lerse entry/grating which is below 
the be11d11nark prtscrl.btd for pronialon purposes sl1ou/d be 
com1nwtlet•ed to the appllcatU and a jltta/ ded5i.ott be taken after 
takiltg i11to c01isideratio1t the views expre~ed 1Jy t11e indlvidu.a/ 
concmied 171ls opportu1i.ity was dniled to tlle applicant, hmct t11t 
r aspondtn.ts have clearly vlo/€Ztd the law and Al'tlclt 14 of the 
Constitution of In<ia. 171t appllcant's cou1tsel relied l1eavll] 011 t11t 
laJ.e~ Judgmettt in ClvU Appeal JVO. 7631 of 2002 Dev Dua (supra) 
w/1 erein. t11 e Supre1nt Court 11as 11 eld:-

"11. Hence, In our opinion, the 'good' entry should 
have been communicated to the applicant ao aa to 
enable him to make a representation praying that the 
said entry for the year 1993-94 4thould be upgraded 
from 'good' to 'vety good'. Of course, after 
considering such a representaUon n was open to the 
authority concerned to reject the representation and 
confirm the 'good' entry (though of course In a fair 
manner), but at least an opportunny of making such 
a repre$entatlon $hould have been given to the 
appellant, and that would only have been possible 
had the appellant been communicated the 'good' 
ently, which was not done In this cue. Hence, we are 
of the opinion that the non-communication of the 
'good' entty wa& arbitrary and hence Illegal, and the 
decisions re/led upon by the learned counsel for the 
respondents was dlstlngulshllblea. 

19. Ad11tlttedly1 the grading of 'Good1 which was below the 
bench1nark of 'Very Good' was not comnumicated to the applicant. 
171is was ttot dotte keepitig in view the exi6ting GovtrtUnmt Qf India 
Rules atid instructio1ts Oil tl1t subject at that point ln tlmt whm tht 
deci.sion was take1i. While we respeafully ackn.owl1dg1 tht 
observatlons oftl1e Suprone Court in Dev Dutt's case, we wollld II.kt 
tu putllt IJUt that tltfl DPC Wa!f h~d tll F~., ;JHJ, 'WltU• ,,.~ 

\¥' 
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Supre1ne COW't Judglntnt in Dev Dutt's cast came in M<l] 2008. Tht 
DPO'rtspondmts cannot th tt'tfort bt faulted /tr not complying wllh 
rules and judgments, which were not in exUtence when such 
decision were takt1i. Moreover the DPC had followed tht DOP & T 
Office Memtrandum dated 11.9.1987 ln Dev Dutt's case and the 
Suprt1n1 Court has set aside the qfortsai.d M tmtrandwn, whereas in 
the lnstmu cast the DPC T1as followed the DOP " T Offlc1 
memorandum d«td 10.4.1989, whieh has not been set tuide bJ the 
Suprn11e COW't lla. Dev Dutt's case. 171e judgnient of the Supreme 
Court ln Dev DuU's case ls therefore, n« appllcablt ln the 
appllcant's case. At this}lllltmrt we would like to refer the rtlevant 
obsmatlo11s of the Supr11nt Court in (1999) 3 SCC 362 Babu Ram 
v~ Jacob and others, which readsasunder:-

1'The prosptH!t/ve declaration of law la a device 
Innovated by the Apex Court to avoid reopening of 
nttl«I /uUN and to prevent multlpllclty of 
proceedings. n Is also a deV/ce adopted to avoid 
uncertainty and avoidable /ltlgatlon. By the very 
object of pmspect/ve declaration of law, It la deemed 
that all actions taken contrary to the declaration of 
law prior to the date of declaratlon are validated. Thia 
Is done Jn the larger pub/Jc Interest. Therefore, the 
subordinate forums which are legally bound to apply 
the declaration of law made by the Supreme Court 
are also duty- bound to apply such dictum to the 
cases which would arise In fut.ure only. In matters 
where decisions opposed to the said principle haVe 
been taken prior to such declaration of law, cannot 
be Interfered with on the basis of such declaration of 
law". 

111 tlle i11stant CMt and in view of tlle above obsmatlotis we are 
constra111ed to observe tit at t11ejudgmmt bi Dev Dutt's case will not 
apply to tll e ilistan.t case. 

20. J11 view of t11e above we are of the opinloll tllat thls 0.A. ls 
not niallu.abtable for no11:folnder qf necessary pardes best.des on 
merit as no valid grourid has bee11 made out warranting any 
IJUerftrmce by tllis Court at this stage. 171 e O.A ls tl1 trefore /lab/ e to 
be dismissed bdng dev old of 1n erlts''. 

Reasons and concluslons: 

1. Having given due consideration to the 

respective submission made at the bar from 

either side, we find no escape to ignore Ratlo­

DescendJ said in the decision taken in the case 

of Krishna Kumar Jalswal (supra) re finding 

the Applicant- 'Not Yet At~ 

~ 
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2. In the Instant case, also, as Jn the case of 

Krishna Kumar Jalswal (supra), the applicant 

has not imp/eaded necessary and proper 

parties. 

3. DPC record (referred to earlier), show that 

under promotional quota 66 2/30/o only those 

candidates who have been awarded 

outstanding and/or very good entries (as 

compared to all the entries of Average-except 

one 1Good~ have much better claim than the 

applicant. 

4. Requirement of Rule to promote criterion of­

senlorJty cum fitness (for 66 2/3 years 

promotion quota). DPC is under an obligation 
·~ . 

to undertake requisite exercise as per serv1'ce 

record, (as note above) keeping Jn view the 

limited number of vacancies to be filled up. 

5. We are supported in our view by the Apex 

Court judgment- (1998) 6 Supreme Court 

Cases 720- B. V. Sivaiah and others VS. K. 

Addankl Babu and others, Para 18 of the said 

judgment Js being reproduced:-

"18. We thus arrive ct the co11.dusion tJ1at tJ1e aiteriott of 
"se11lorl.ty-aun-merlt" in th e 1natter of pro11i«io11 post.u/ctes 
that given th e min.bnu.m 11ecessa11 meriJ. requisi.te for 
eJ]ldt11'1 of adnwtistratJ.on, the senior, even tl1ou.ah less 
111.erllorlou.s, shall have prl.or/J.y and a comparttlv e ~sessnt etit 

of nierit is not required to be 11iade. For asse&rllig the 
minbnwn necessary merit, the conipetent aut11orlty cwt la} 
down. t11 e mi.nlm1lltl. standard th ct is required and also 
prescribe tl1e niode of Msessmntt of 111 t rlt of the t11tp/oytt 
who ls e/lglble for conslderarJ.on for promdlon.. Such 
assesst11e1tt c.'tllt be niade 'by assi.g1ting 1narks on tl1 t basis of 
appraisal of p erformance 011 the basis of service rtctrd and 
i11terview and prescriblttg th e mininuun marks 1vhleh would 
e11title aperson to bepro111«ed 01t tll e basts qf senlor/JJ-altn­
Hidl'-ll". 

~" 
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12. We are Informed by the learned counsel for the 

appllcant that applicant has already retired on 

31.1.2002. 

13. In view of the above, we find no ground to Interfere 

with the promotion In question. O.A. has no merit and It 

Is accordingly dismissed. 

14. No order as to costs. 

~=~ !:-"' 1... __ J 

-- ----~- tJL#·. 
Member (A) Member (J) 

Manlsh/-


