OPEN COURT

CENTRAL ADMINISTRATIVE TRIBUNAL,
ALLAHABAD BENCH, ALLAHABAD.
ORIGINAL APPLICATION NO. 336 of 2002,
ALLAHABAD THIS THE 06" DAY OF JANUARY 2009.

Hon’ble Mr. Justice A.K. Yog, Member (J)

Hon'ble Mr. S.N Shukla, Member (A)
Baldya Nath Tiwary, S/o late Sita Ram Tiwary, resident

of C-3/4, Lakha Nagar, Varanasl Cantt.
....... Applicant

By Advocate: Shri H.S. Srivastava
Versus.

1. Unlon of Indla through Secretary, Ministry of
Defence (Finance), New Delhl.

2. The Controller General of Defence Accounts,
West Block- V, R.K. Puram, New Delhl.

3. The Principal Controller of Defence Accounts,
Central Command, Carrilappa Road, Lucknow
Cantt.

............. Respondents

By Advocate: Shri Rajlv Sharma/Shri S. Srivastava
ORDER

Dellvered by Justice A.K. Yog, Member (J)
Heard Shri H.S. Srivastava, Advocate and Shri

Saurabh Srivastava, Advocate learned counsel for the
applicant and respondents respectively. Perused the
pleadings.

2. Brilefly stated; applicant was Initially appointed as
Upper Dlvision Clerk on 3.6.1963 by responcfént NO. 2/
Controller General of Defence Accounts, New Delhi. In
due course, he was promoted to the post of Assistant
Accounts Officer (group '‘B') on 1.4.1987. There is no
dispute that applicant had completed requisite number of
service as Assistant Accounts Officer and was thus within
the field of eliglbility of candidates to be considered for
promotion to the next higher post l.e. Accounts Officer
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(Group 'B’). There Is also no dispute that 33 1/3% of
vacancles was to be fllled up by selection and remaining
66 2/3% of those vacancies was to be filled up by
senlority cum fithess. D.P.C. (Departmental Promotion
Committee) was convened on 31.10.2000, which was-
considered candldates who were within eligibility field.
Admittedly, name of the applicant was not cleared by the
DPC whereas some persons junlor to him (In the
category of Assistant Accounts Offlcer) were found
eligible and therefore recommended and promoted by
the D.P.C.

3. Feeling aggrieved, applicant flled
objection/representation dated 27.11.2000/Annexure A-
IV. There Is no dispute about senlority/placement of the
applicant In the roster. According to the applicant, his
name appeared at serlal No. 124 in the seniority
list/Annexure A-II to the O.A. In response to the
objection/representation  (noted above) respondents
informed that name of the applicant was considered by
the DPC but It found him ‘not yet fit' vide order dated
18.5.2001/Annexure A-V to the O.A.

4. Notice was Issued to the respondents, who was-
submitted thelr defence by filing counter affidavit {sworn
by Smt. Kavita Garg the then Assistant Controller of
Defence Accounts). Relevant paras 12 to 17 of the

counter affidavit are reproduced for ready reference:-

“12.  That the contents o¢f paragraphs NO. 410 and 411 of the
O.A. is not admiged as ssaed The applicant was duly

considered by the DPC alongwith other eligible officers in
accordance with the instructions but nat recommended him
for promation. Ther¢fore, he was not promoted

13. That the contents of paragraph No. 412 of the O.A. is not
admitted. Since the applicant did not meet the guidelines
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prescribed promotion to the grade of Accounts QOfficer, he
was not promotedto the grade of Accounts Officer.

14, That the contents of paragraph NO. 4.13 of the O.A., is not
admitted. It is alse not disputed that no adverse remarks had
been reported in his ACRs. Therefore questions of
communicaing the same did not arise. Howev er, this cannot
be taken a ground to justify his eligibility and fliness for
promotion. As the per the existing instructions on the subject
he should have the minimum benchmark for promotion io
next higher grade which is assessed by the DPC based on
service recordsAnnual Confidential Reports.

18. That in reply to the contents of paragraph Nos. 4.14d and 418
af the O.A,, it is stated that the ground advanced in this para
the presaription of the applicant. The DPC has to follow the
guidelines laid down even in the cases of Promotion by
Seniority-cum-fliness apart from looking Into account the
senlority.

16. That in reply to the contents of paragraphs NO. 4.16 of the

OA, it is stated that as per extent orders of DOP & T only the
ACRs containing adverse eniries are to be communicated to

the offidal concerned.

1.7 That the contenis of paragraph NO. 4.17of the O.A. Is not
admitted. Non promotion of the applicant is not a superssion.
Only those who reached the benclimark were promoted”

5. Applicant has filed rejoinder affidavit denying the
contention of the respondents.

6. Criterion for promotion Is contalined In para 83 of
office Manual part 1 as stated In para 4.V of the O.A.
and the relevant extract of It Is being reproduced:-

“83. The number of vacancies of Accounts Officers dueto arise is
compuied, and based on this data and other relevant facors, the
number of Assistant Accounts Officers te be considered for
promotion is arriy ed at,

The Departmental Promation Commiltee scrutinizes the
confidential report of Asstt. Accounts Officer who fall within the
promotion zone and draws up a list of Assistant Accounts Officers
selected for promotion by the selection method and a list of Assistant
Accounts Officers seleded for promotion on the basis of seniority —
cum- fitness. 33 1/3% af thevacancies will be filled by selecion and

the remdning 66 2/3% on the baslis of Senlority-cum-
JEHREW i wh o

/.  Earller Bench had directed the respondents to place

record of D.P.C, respondents has placed Photostat copy
of record of DPC held on 31.10.2000. Learned counsel
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for the applicant has perused the same (In our presence)
and made submissions.

8. Learned counsel for the appl{g%gt argued that In the
case of the applicant, who / never In the past
communicated with adverse entry’ In ACR (Annual
Confldential Report) during relevant period could not be
held to be ‘Not FIt' and the candidature of the applicant

could not be rejected by the D.P.C.

9. Learned counsel for the applicant referred to para
6.2.2 of Guidelines on Departmental Promotion
Committees contained in part 1 of Swamy’s Compllation
on Senlority and Promotion In Central Government
Service June 1989 edition; which reads as follows:-

“6.2.2 Grading of Officers-In the case of each officer
on overall grading should be given. The grading shal

be-one among (1) Outstanding, (i) Very Goed, (iii)
Goaod, (iv) Average, {v) Unfit".

10. Relying upon aforequoted para of Guidelines, It is
belng argued that DPC has erred in law In rejecting the
candidature of the applicant by ignoring entries in the
category of average. In support of hls contention, he has

relled upon following judgments:-

1. Final Order of CA.T. Allahabad Bench dated 29.11.2008 in O. A.
No. 03 of 2002- Shri Krishna Kumar Jaiswal Vs. Union of Indla

and oth ers.

UP. Jal Nigam and ahers Vs. Prabhat Chandra Jain and

oth ers- 1996 Supreme Court Cases (L&S) 519.

3 Smt. T.K. Aryavir Vs Union of India and others- 2003 (1)
Administrative Total Judgmenis 130,

4, Dev Durt Vs Union of india and others- JT 2008 (7) SC 463
decided on 12.5.2008.

to

9. We need not dilate upon the facts and ‘ratio
descendl’ of the afcrequoted judgments, except ta note
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that all the declisions lay down that (Good or Average)
entry cannot be Ignored or treated as adverse to the
prejudice of the employee In question without affording

opportunity.

10. Perusal of '‘DPC record' show that the DPC has not
treated ‘average entries’ as ‘adverse’ but In Its exercise
as per the principle lald down In the M.O. Issued by the
DOP&T taken Into account the gradation of entries into
consideration while finalizing select list. DPC has to
arrange the name of ellglble persons-as per objectlve
satisfaction-on the basis of assessment as per ‘gradation
of entrles’ and then accommodate required candidate
under requisite quota. There Is no element of

‘senlority cum fitness;- and not, “Seniority”

punishment as such. Further, criterion of pronlgt:l n Ii
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subject to rejection of Unfit. Requirement of assess
‘Fitness’ could not be Iighored by the D.P.C

11. Shri Saurabh Srivastava, Advocate appearing on
behalf of the respondents, however, placed rellance upon
the final order of C.A.T. Allahabad Bench (of which one of
us was a Member) decided on 29.11.2008 In O.A. NO.
03/02- Shrl Krishna Kumar Jalswal Vs. Union of India
and others. Relevant paras 17, 18, 19 and 20 of the
aforesald final order are being reproduced:-

“17. The respondents in their counter affidavit raised a
preliminary objecion that the applicant has not impleaded two
officers S/Shri Jayvant Misra and KM Dixit, junior to him in the
Civil List annexed as Annexure No.2 te Campilaion Noll, who
have superseded him as per the impugned promation order dated
27.06.01 and who are bound to be affected by any relief (s) granted
in this O.A. Respondents submit that the O.A. is liable to be rejected
on this ground alene. In suppert of thar stand they have placed
reliance on the following judg enenis: -

“(i) 1997 (5) Sup! SCR 684-611 Arun Tiwari Vs Zila Mansavi

Shikshak Sangh and Ors. etc.
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(i) (1984) &4 SCC 251 Prabedh Verma and others Vs. State of
Uttar Pradesh and others (a page 273 para-28 and 50).
(iii)) (1996) 3 SCC 587, J. Jose Dhonapaul Vs. S. Thomas and

others.
(iv) (2006) 6 SCC 395 K.H Siraj Vs. High Court of Kerala and

others.

In all the above judgements it has been held that Courts should not
decide cases without the persons or at least some of then in a
representdive capacity who would be vitally affected by its judgment
being before it as respondents. The applicant in his re¢foinder reply
has held that the parameters on which the DPC made lis
recommendation was fault as they did nat comply with the relevant
guidelines of DOPT; therefore, the sald recommendation of not
recommending the applicant for promaotion is erroneous, and it is not
his case that e should be promated in place of some other of)ficer.
His view Is that it is an individual’s grievance that this name has
illegally been dropped causing injustice to him when the posts are
lying vacant, Under these circumstances, there appears no reason to
impleadthose officers who were given promation or have superseded
him in the promation. The Supreme Court in Probodh Verma and
others (supra) has obsery ed as witder: -
B that in the case before them there was a
serious defect of non-foinder of necessary parties
and the only respondents to the Sangh’s petition
were the Slate of Ultar Pradesh and its concerned
officers. The employees who were directly concerned
were not made parties not even by joining some of
them in a representative capacity, considering that
their number was too farge for all of them to be
Joined individually as respondents. This court
observed that High Court ought not have declded a
writ petiion under Article 226 of the Constitution
without the person who would be vitaily affected by
fts judgment being before it as respondents or at
feast some of them before it as respondents in a
representative capacity”.

There are similar observations of the Supreme Court in the
several other Judgments some of which are cited above. These
observations apply with equal force here. The relief that the
applicant prays for will impaa the interest of all those funiors who
have superseded him in the promotion fist. Since this number is v ery
large Ite showld have therefore impleaded at [east some of them in a
representative capacily. The applicant’s submission that since lte is
seeking his promotion only and has not challenged the promation
order thereis no needtoimplead ahers who have superseded him is
not tenable as the applicant has cdhallenged the DPC

proceedingsrecommendations which has given rise to the promation
order dated 27.06.2001. We are ther¢fare of the considered view that
this entlre exercise becames infructuous because of this omission
and the applicant’s arguments in his re¢joinder reply has to be
refected.

18. The learned counsel for the applicant Shri Shyamal Narain
very vehemently espoused the applicant's case in the context of the

issue of below the benchmark grading not being communicated to
the applicant. The argument is that when the grading given in
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‘Good' and it is below the benchmark, then the auth orities ought to
have communicated this to the applicant as it has an effect on his
promotion in the sane manner as an ‘adverse’ or ‘Average’ entry
would have had The applicant had an impeccable record
throughout and had every reason to believe that his performance
was good enough for a promation in the absence of any thing to the
contrary being communicated to him. The sudden denial of
pronotion on the basis of obtaining a grading of ‘Goed’ which was
below the benchmark of ‘Very Good' has effected his career
prospects considerably besides he was naot even given an opportunity
togive hisviewsin the mater before a final dedsion was taken. The
learned counsel has clted the following Judgments/Orders in support

of his contention:-

) CAT Mumbal Ram Babu Vs. Union of India and
others (OA NO. 925 of 1999) dated 31°' March
2000.

(1) Civil Appeal NO. 76317 of 2002 Dev Dutt Vs. Union
of India and others.

(i) (2006) 1 SCC 368 Union of India Vs. Major
Bahadur Singh.

(iv) AIR 1996 SC 1661 U.P Jal Nigam and others Vs.
Prabhat Chandra Jaln and others”.
Besides a la of aher Orders’Judgments of the Central
Administrative Tribunal and Supreme Court. The basic position held
in these fudgments is that any adyerse entry/grading which is below
the benchmark prescribed for promatlion purposes should be
communicded to the applicant and a final dedsion be taken afier
taking inte consideration the views expressed by the individual
concerned. This opportunity was denied to the applicant, hence the
respondents have cdearly violaed the law and Article 14 of the
Constitution of Indla. The applicant’s counsel refied heavily on the
latest Judgment in Clvll Appeal NO. 7631 of 2002 Dev Dutt (supra)
wherein the Supreme Court has held:-
“11. Hence, in our opinion, the ‘good’ entry should
have been communicated to the applicant so as to
enable him to make a representation praying that the
sald entry for the year 1993-94 should be upgraded
from ‘good’ to ‘very good’. Of course, after
considering such a representation it was open to the
authority concerned to refect the representation and
confirm the ‘good’ entry (though of course in a fair
manner), but at least an opportunity of making such
a representation should have been given lo the
appeilant, and that would only have been possible
had the appellant been communicated the ‘good’
entry, which was not done in this case. Hence, we are
of the opinion that the non-communication of the
‘good’” entry was arbitrary and hence ilfegal, and the
decisions relied upon by the fearned counsef for the
respondents was distinguishable”.
19.  Admittedly, the grading of ‘Good’ which was below the
benchmark of ‘Very Good' was not communicated to the applicant,
This was not done keeping in view the existing Government of India
Rules and instructions on the subject at that point in time when the
decision was taken. While we respecifully acknowledge the

observations of the Supreme Court in Dev Dutt’'s case, we would like
to point ovie that the DPC way held in February 2001, while the
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Supreme Court Judgment in Dev Dutt's case came in May 2008. The
DPC/respondents cannot therefore be faulted for not complylng with
rules and judgments, which were not in existence when such
decision were taken. Moreover the DPC had followed the DOP & T
Office Memorandum dated 11,9.1987 in Dev Dutt’s case and the
Supreme Court has set aside the qforesaid M emorandum, whereas in
the instant case the DPC has followed the DOP & T Office
memorandum dated 10.4.1989, which has not been set aside by the
Supreme Court in Dev Duit’s case. The judgment of the Supreme
Court in Dev Dutt’s case is therefore, nat applicable in the
applicant's case. At this juncture we would like to r¢fer the relevant
observations of the Supreme Court in (1999) 3 SCC 362 Babu Ram
Vs. Jacob and others, which reads as under:-
“The prospective declaration of law is a device
innovated by the Apex Court to avold reopening of
settied issues and to prevent muitiplicity of
proceedings. It Is also a device adopted to avold
uncertainty and avoidable litigation. By the very
object of prospective declaration of jaw, it is deemed
that all actions taken contrary to the declaration of
law prior to the date of declaration are validated. This
is done In the farger public interest. Therefore, the
subordinate forums which are legally bound to apply
the declaration of law made by the Supreme Court
are also duty- bound fo apply such dictum to the
cases which would arise in future only. In matters
where decisions opposed to the sald principle have
been taken prior to such declaration of law, cannot
be interfered with on the basis of such declaration of
faw”.

In the instani case and in view of the above observations we are
constrainedio observe that the judgment in Dev Duit’s case will not
apply to the instant case.

20. Inview of the abave we are of the opinion that this O.A. Is
not mainiainable for non-foinder of necessary partles besides on
merit as no valid ground has been made owt warranting any

interference by this Court at this stage. The O.A is therefore liable to
be dismissed being dev oid of merits”,

Reasons and conclusions:

1. Having given due consideration to the
respective submission made at the bar from
either side, we find no escape to ignore Ratio-
Descendi said in the decision taken in the case
of Krishna Kumar Jaiswal (supra) re finding
the Applicant- 'Not Yet Fit".
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In the Instant case, also, as In the case of
Krishna Kumar Jaiswal (supra), the applicant
has not impleaded necessary and proper
parties.

DPC record (referred to earlier), show that
under promotional quota 66 2/3% only those |
candidates who have been awarded |
outstanding and/or very good entries (as
compared to all the entries of Average-except
one 'Good’, have much better claim than the

applicant.

Requirement of Rule to promote criterion of-
seniority cum fithess (for 66 2/3 years
promotion quota). DPC is under an obﬁgatl?gh _
to undertake requisite exercise as per serwfce
record, (as note above) keeping in view the

limited number of vacancies to be filled up.
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We are supported in our view by the Apex
Court judgment- (1998) 6 Supreme Court
Cases 720- B.V. Sivaiah and others VS. K
Addanki Babu and others, Para 18 of the said
judgment is being reproduced: -

“18, We thus arrive at the condusion that the criterion of
“seniority-cum-merit” in the matier of promation postulates
that given the minimum necessary merit requisite for
effidency of administration, the senlor, even though less
merttorious, shall rave priority and a compardaly ¢ assessm ent
of merit is not required to be made. For assessing the
minimum necessary merit, the competent authority can lay
down the minimum standard that is required and also
prescribe the mode of assessment of merit of the employee :
who Is eligible for consideration for promation. Such
assessment can be made by assigning marks on the basis of
appraisal of performance on the basis of service record and
interview and prescribing the minimum marks which would
entitle a person to be promaoted on the basis qf senlority-cum-

MLEFEEY,
%‘l i
I




A - —
_—— — N N L,__ - . ] L = e

appllcant that appllcant has already
31.1.2002.

13. In view of the above, we find no ground to Interfere
with the promotion In question. O.A. has no merit and it
Is accordingly dismissed.

14. No order as to costs.

pay

Member (A) Member (J)
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