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Dated : This the \Afu\ day of _GO_*‘\*W‘} _ 2003.
{

Hon'ble M., Justice R.R¢K. Trivedli, Vice=Chairman
Hon'ble Maj Gen K.K. Srivastava, Administrative Member.

Original Application no. 16 of 2002 (U) .

K.P. Dubey, TGT (Maths.) Kendriya vidyalaya, No. 2, NHPFC,
Banbasa, P.0O. Chandani,
Distt., Champawat. Uttranchal.

s+ Applicant
By Adv : In person
Alongwith
Original Application no. 17 of 2002 (U).

G.S. Srivastava, PGT (Chemistry), Kendriya vidyalaya no. 2
NHPC, Cahmpus Banbasa, P.0O. Chandani,
Distt. Champawat (Uttranchal).
+es Applicant
By Adv : In person
Vversus

1. Kenddriya Vidyalaya Sangathan,
through the Commissioner, K.V.S.,
18, Shaheed Jeet singh Marg, (Industrial Area),
NEW DELHI,

2 Assistant Commisssoner, Thro' shri M.M, Swamy,
Regional Office, K.V.S.,
Salawala, Hathibarkala,
' Dehradun (Uttranchal),

35 The Principal, Thro' shri G.S. Mehta,
Kendriya Vidyalaya No. 2 NHPC,
Banbasa, P.O. Chandani,

Distt. Champawat (Uttranchal).

4. shri H,M. Cairae,
Commissioner Kendriya Vidyalaya sangathan (Hgrs),
18, saheed Jeet Singh Marg, (Industrial Area),
NEW DELHI.

« s« Respondents
(in both the OAs)

By Adv : sri N,P, sSingh (in both the oas)
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Hon'ble Maj Gen K.K. Srivastava, Member A.

The facts in both the OAsy filed under section 19 of the

A.T. Act, 1985, are more or less the same., The relief claimed
ma:n A

in both the OAs are tial}\same, therefore, both the OAs are being

decided by a common order. The leading case being OA no., 16 of

2002,

OA 16 of 2002,

2. In this OA, the applicant has challenged the charge
sheet dated 19.2.2001 (Ann Al) and the suspension order dated
25.9.2001 (Ann A2) and has prayed that bcth these orders be
quashed and the applicant be reinstated with all consequential

benefits.

3. The facts, in short, are that the applicantwas working
as T.G.T (Maths) at Kendriya Vidyalaya (in short K.V.) Banbasa.
As per applicant, he is the senior most teacher amongst the
TGTs and is involved in the school acti*vitiesL During the
performance of his duties, he discweredm irregularities
committed by Shri V.K. Jain, the then Chief Engineer of NHPC
Banbasa in the capicity of Chairman of vidyalaya Management
Committee (in short vMC) and the chairman of Parents Teachers
Association (in short PTA). As per applicant, Sri V K Jain
finding the applicent inconvenient in his plan in purchase of
Computers, ACs and other assessories including furnitures etc.
i kA-},;r_1_1:;,1.31;1:“_:; rules of KVS “"hr_hanage'&ha’h L article in Amar Ujala
Daily on 31.,8.2000 against the school and its functioning.

The applicant wrote a letter to the editor of Amar Ujala!l -

Daily to clarify the facts. The editor Amar Ujala Daily

clarified subsequently that the subjected news had been pullished

on the basis of letters of PTA, The applicant has alleged that

shri V.K., Jain, the Chief Engineer of NHPC conspired with the

Commissioner KVS (Respdt no. 4) and shri G.C. Bist the then
\
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Principal of KV Banbasa was transferred in the first week of
September 2000 and one Sri V.K. Agarwal joined as Principal
during the second week of September 2000, The applicant has
stated that due to the efforts of another senior most PGT,
Shri G.,S. Srivastava ( applicant in OA no. 17 of 2002) the
evil designs ©of Shri V.K. Jain in making money out of‘Ehrchases
for K.V. Banbasa were thwarted, Within a period of four months
respondent no. ‘g4 : Shri H.M, Cairae transferred Sri V.K. Agarwal
f rom Banbasa tc Haridwar in the last week of December 2000 and
the charge of the Principal was taken over by Sri G.S. Srivastava
PGT (Chem) as a stop-gap arrangement. The applicant sent a
representation dated 31.1, 2001 to the Commissioner KVS, New
Delhi bringing out the behaviour and conduct of Sri V.K. Jain
and also requesting for a C.B.I.prope into the matter
regarding illegal purchases, but noc action was taken by the
respondent no. 4. Meanwhile, respondent no, 4 and Sri V.K. Jain
conspired and Sri A.K. Chaturvedi, Principal of KV Banbasa Cantt.
- gk 00 doownar )
(which is about 10 Kms from KV NHPC Banbasa) was ordered to

take over the charge of Prinfipal, KV NHPC Ranbasa from

as well as: no action :by respondent no4

Sri G.S. Srivastava on 15.,3,2001. Aggrieved by this/the applicant
sent representations dated 21st and 23rd April 2001 to Dr. M.M.
Joshi, the Hon'ble HRD Minister, New Delhl for an early investiga-
tion in the aforesaid purchases. The applicant also protested
against the itlegal admissions being done at the instance of

Sri V.K. Jain by misusing powers of the Chairman of the Executive
committee of the vidyalaya and also opposing the holding of
additional charge of Principal KV NHPC Banbasa by Sri A.K.
Chaturvedi. The applicant has stated that when he approached
Principal Shri A.K. Chaturvedi and submisted his representation

on 25.,4.2001 disclosing plan of sri V.K. Jain for ousting

the applicant from Banbasa, he was advised to submit the
representation to Commissioner K.V.S. which he did man 26.4.2001,

The applicant alongwith Sri G.S. Srivastava, met respondent no. 4
\
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e ————

T T T LS (T S el T -1 T "o i




4.

i.e. Commissioner K.V.S, at New Delhi on 27.4.2001 and narrated
the entire episode. The school was closed for summer vacation
from 5.5.2001 to 24.6.2001, Eh#}esuming his duties on 25,6.2001,
he came to know about the suspension of Sri G.S. Srivastava on

13,6.2001 by abetting Sri S.C. Jain, the then Assistant

Commissioner, K.,V.S. Dehradun region at the beheast of respondent

no. 4 and Sri V.K. Jain. The applicant sent a representation
on 28.6,2001 to Assistant Commissioner Dehradun region (i.e
respondent no. 2) for proper inquiry and also the @.B.I

investigation in the matter of misconduct and offences committed

by Sri V.XK. Jain, The representations dated 21st and 23rd April .

2001 sent to Hon'ble HRD Minister were not actioned properly.
By memo *Laagagéné'dated 22/25.6.2001 of Asstt. Commissioner
KVS Dehradun region, the applicant was directed to submit

the original documents related to the complaint made 0 Hon'ble
HRD Minister especially when all the records were available in
the office of Principal KV NHPC Banbasa,hﬁiﬁish;hows malafide
on thelpart of respondent no. 2 also. The applicant was forced
to explain as to why he had sent the representations dated
21lst and 23rd April 2001 to H.R.D. Minister directly. When

the applicant requested the Principal NHPC Banbasa toO supply
the required documents listed in his representation dated

29.,6.,2001 to giable the applicant to submit his reply to the

e e e . e S g

Asstt. Commissioner Dehradun region, the principal Shri G.S. Mehta,

who was appointed on deputation for only one year, refused to
provide the documents, However, the applicant sent his reply

on 10,7.,2001 to Asstt. Commissioner i.e. respondent no. 2.

The memo dated 5/6.7.2001 was received by the applicent on 12.7,2001

the reply of which was sent by the applicant on 16/18.,7.2001,
shri s.C. Jain, the Asstt. Commissioner KVS, Dehradun directed
Sri P. Singh the Education Officer to investigate into the
matter, Shri P. Singh gave aLﬁuestion-ndrgFto the applicant
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b
on 10.,7.2001. The applicant replied theh'auestinnnaire and

Education Officer Srbh P. Singh after visiting class 9A for
hardly 5 minutes when the applicant was teaching Maths on
11,7.,2001, called the applicant to the office of Principal

and gave him a format: *‘Check List for Teachers' for signature,
The applicant protested against some irrelevant entries made
therein by submitting a representation éated 11.7.2001 to

Sri P singh for getting guidelines and demostration: lessons
from him. However, no such action was taken by Sri P Singh
and he left Banbasa on 11.7.2001 itself. The applicant sent

a representation to Asstt. Commissioner KVS, Dehradun on
6.8.2001 to permit him to approach the ccmgf:::fﬁzaurt in the
matter of investigation regarding allegations £ Sri V.X. Jain,
conduct of K.,.V.sS. officers and safety and security of his
family. The Principal and the Asstt. Commissioner nelither
supported the applicant nor guided him. Shri M.M. Swamy,

respondent no. 2 1issued a memorandum of charge sheet dated

19.9.2001 which was received by the applicant on 24.9.2001.

The applicant was suspended on 27.9,2001 by arder dated 25.7.2001.

Aggrieved by the same the applicant has filed tnis QA which has
been contested by the respondents by f£iling counter affidavit

and suppl, counter affidavit etc,

O.A. 17 of 2002.

4. In tnis O.A. the applicant has prayed for guashing of

e :
h*lmpu%ned charge sheet dated 19.9.,2001 and the suspension order
dated 13.6.,2001 and direction to the respondents to reinstate

him with immediate effect with all consequential benefits.

B The only difference iﬂﬁthe f&PS of this case with that
! as per he being
of O.A. no.16 of 2002 is that/the applicant £. senior most

e M
PGT (Chem.) ams was involved in all the activities and works
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of the school as second to Principal. As per the applicant,

he also objected to undesirable activities of. sri V.K. Jain,
Chief Engineer, WHPC, Banbasa regarding illegal computer
purchases etc and also the irregular admissions. He alongwith
Shri K.P, Dubey, Sr. TGT (Maths) (applicant in OA no. 16/02)
sent various representations to various authorities, met
responcgent no. 4 personally yet nothing was done. The applicant

was issued impugned suspension order dated 13.6.2001 during

the sunmer vacation and his headquarters was changed from

Bankasa to Dehradun. He was served with the charge sheet ‘

cated 19.7.2001, challenging his suspension order dated 13.6.,2001
and memorandum of charge sheet dated 19.9.2001, the applicant
les filed this OA which has been contested by the respondents

by f£iling counter affidavit and suppl counter affidavit etc.

D% shri K.P. Dubey (applicant of @A 16/02) and

shri G.S. Srivastava (applicant of OA 17/02) appeared in

person. Mainly sri K.P. Dubey argued both the OAs. Sri K.P.

Dukbey submitted that though the charge sheet was i1ssued on

19,.9,2001 (received on 24 .92.2001) giving him 10 days time to

reply, the respondents without waiting tar reply, suspended

the applicant on 27.9.2001. It 1s a clear violation of principles

of natural justice. Inviting our attention to para 8 of the

counter affidavit which is an inquiry report against sri G.S.

srivasteva PGT (Chem.) and sri K.P. Dubey, TGT(Maths$), TGT

KV Banbasa dated 19.7.2001 conducted by Sri P Singh, Education

Officer, the pplicant submitted that perusal of para 2 of the

sald inguiry leaves no doubt that the respondent's action are

malafide to punish thehgpplicant:r.The Education Officer in

conclusion recorded in the said inguiry report has stated as under:-
"The statements of students, Parents, VMC members of

T
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KV, NHPC, Banbasa substantial the allegation

given by them in respect of shri K.P. Dubey, TGT (Maths)
of KV, NHPZ, Banbasa,"

From the above it is clear that shri G.sS. srivastava has not

been held responsible for any mistake, I1f that be so why
S

not
have. the respondents/reinstated sri G.s. sSrivastava and

dropped the charge sheet against him. It is crystal clear

that the respondents are acting in a malafide manner. Commissioner
KVS, who has been implicatedby name as respondent no. 4 colluded
with sri v.K. Jain to punish the applicant as he raised his voice
against the carrupt practicegg: adopted by the Chairman VMC,

Sri V.K. Jaini

S sri K.P. Dubey further submitted that when he wanted
to approach this Tribunal, the principal did not supply him the
ducuments,obviausly'under the instructions of higher authorities.
The impugned charge sheet is regarding violation of Rules of

CCs (conduct) Rules 1964 which is not applicable in respect of
the teaching staff of Kendriya Vidyalaya. In fact they are
governed by Education code which has been borrowed from Delhi
Education pode. sri K,P. Dubey also submitted that the charges
levelled against him are not correct as in!chaf§§§no. 2 & 3

the mention of Rules and Govt. of India decision pertain to
sexual harrasment, which has not been alleged from any quarter
what so ever. The respondents,: inspiteiof repeated regquest . ..
of the applicant did not call the parents meet and it was

Sri G.S. srivastava who while officiating as Principal issued
such notice on 8.2.2001. The applicant also alleged that all

the complaints of the parents against him which have been listed
as list of documents from 7 to 14 alongwith charge sheet have been

made only on 10.7.2001 and 11.7.2001, These have been engineered

\
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by shri v.K. Jain. shri K.P. Dubey summing up . his arguments
submitted that the events as narrated in the facts would reveal
that the respondents were out - to take action against the
applicant out of vengeance and tiie entire action of the respondents
| is malafide, 7Therefore, the suspension order dated 25.9.2001

(Ann A2) and charge sheet dated 19.9.2001 (Ann Al) are liable
i to be quashed. The respondents have not even reinstated the
{Fépplicané?inspite of the interim order of this Tribunal dated

1 27.5,2002 and nave made no payment what%mgver._ after y 2002 ("
&CCA132-A/02 inQA 17/02(U)

for which he has filed a contempt petition no. 132/02 in oA 16/02(U11

b

which A¥Lstill pending. In support of his arguments the applicant
has p.aced reliance on number of judgments of which a few are

j given below :=-

L% State of Punjab Vs. V.K. Khanna (2001) 2 scC 330
in which it has been held that bias negates fairness and
reasonableness and leads to arbitrariness and malafidies

which is in violation of principlesof natural justice,

1. Union of India & Ors Vs. J Ahmed, AIR 1979 sC 1022
in which it has been held by Hon'ble Supreme Court that lack.
3 of efficency, failure of attainment of highest standards of
administrative ability etc would not coanstitute misconduct nor
for the purpose of Rule 3 of the conduct as would indicate lack of

devotion to duty.

2 s b L sunil Kumar Tyagi vs. U.P. Khadi and Village Industry
Board (1999) 2 UPLBEC 1118 in which it has been held by Hon'ble
Supreme Court that order of suspension should not be passed merely

; on suspicion or on mere receipt of complaint,

iv. Trangport Commissioner, Madras Vs, A Radha Krishna
Moorthy 1995 (1) SLR 239 (sSC), the judgment of Hon'ble Supreme

Court is in regard to vague charges.

Q\/ s
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e The applicant has also cited number of cases decided

by various benches of this Tribunal and also of various .guperior

}ggqbrcourts. Number of such cases are not relevant to the

present controversy and hence are not being mentioned.

8, shri N,P. singh learned counsel for the respondents,
resisting the claim of the applicant submitted that the
applicant's contention that CCsS (Conduct) Rules 1964Lh§thot
applicable on them is incorrect. The CCS (Conduct) Rules
%igﬁﬂb%hich were applicable in respect of non teaching staff
earlier were adopted by the Kvs on 10.2,1982 and were made
applicable for teaching as well as non teaching staff.
shri N.P. singh also submitted that CCS (CCA ) Rules 1965

are mutis=mutandis are applicable on employees 0f KVS

including teachers.

9. Learned counsel for the respondents further submitted
that the applicant is most disputed teacher amongst tne staff

e AT,
of vidyalaya. BoSEB fthe applicants in both the OAs are in habit

by b
of involving themselves unenecegsarily zihe administration of
Vidyaiaya and also levelling false allegations against the higher
officers in order to hide their poor performance in teaching work
as well as misdeeds. The respondents in view of the observations
made by Principal Bench of this Tribunal in their order dated
1.7.1999 passed in OA no.454 of 1999 did not consider the transfer
as a remedy to discipline the emplopeeiﬁnd. therefore, disciplinary
action was initiated. Learned counsel fa the respondents
also submitted that since the applicantswere compelling the
students for private tutions etc, a resolution ' duly signed

by 8 members of the VMC NHPC, Banbasa was passed on 21.4,.,2001

for the transfer of sri G.S. srivastava (applicant of @A 17/02)

h\x_ ceeesll/= ,
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on administrative grounds and immediately, thereafter, the

applicants of both the OAs started complaining agaiast I

Sri V.K. Jain, Chairman of the VMC. An immediate complaint

was filed on 21.4.2001, 23.4.2001 and 26.4.2001, No eredence
should be given to these complaints. Para 9 of the Principal
Bench judgment dated 17,7.1999 passed in OA 454 of 1999
reflects the previous - conduct of the applicant also.

Placing reliance on the judgment of Hon'ble Supreme Court in
Union of India & Ors Vs. Upendra Singh (1994) 3 SCC 357, the
learned counsel far the respondents submitted that the scope of
judicial review of this Tribunal is limited in examining
correctness of the charges particularly at the stage of framing.
of charges, It has been held by the Apex Court that it is beyond

the jurisdiction of the Tribunal. A similar view has been taken

by Hon'ble supreme Court in Govt. of A.P. and another Vs. B. |
Vasanta Rao and another (1999) 5 scC 183. sri N.P. Singn has |
also challenged the maintanibility of the OAs on two grounds, J
firstly, the allegations are against sSri V.K. Jain and he has i
“’been{f

not/made party and secondly, the Joint Commissioner of K,V.S.
has to be made necesgary party which has not been done.

sri N.P. singh, finally submitted that the applicants hawve
been paid subsistance allowance upto May 2002, Thereafter.

no payment has been made to them as they refused to give

non=-working certificate.

10. We have heard tne applicants in person and Sri N.P.
Singh, learned counsel for the respondents, carefully considered

thelr submissions and closely perused records.

™m

11. The applicant has narrated about the incidence

of 1986 and 1990, while he was working in Assam and Manipur,

hig transfer, suspension etc and the litigation thereof wnich

) G 1;.;11/"
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in our view has no relevance to the present controversy.,
The applicant has tried to establish malafide on the part H
of respondent no. 4 on various grounds and has also levelled

allegations about the transfer of a few Principals in collusion

with sri V.K. Jain, chairman, VvMC, NHPC, Banbasa. Much has been
argued against the charge sheet and the various charges levelled
against the applicant, We are not inclined to record any finding
as it may prejudice the case of the parties before Eangquiry oOfficer

and the Disciplinary Authority. However, from the perusal of char-
W7
ges levelled against the applicant prima-facle®# appears that the

charges are not so serious as to award penalty of dismissal/removal

from service. igfrefore. the order of suspension is not tenable.
Ve :
Keeping in view, this Tribunal vide order dated 27.5.2002 passed the

followling order :=-

"Considering these aspects, we are of the view

that the applicant is entitled for protection,
Consequently, we direct that all the proceedings

in pursuance of the memo of charge dated 19.9.2001
shall remained stayed till the next date. We further
provide that the impugned order of suspension dated
25.9.2001 shall also remain stayed. The applicant
shall be reinstated and shall be allowed to discharge
his duties as Teacher and shall be paid salary.
However, the payment of arrears shall be subject to
£final orders passed in this 0.A.”" i

The applicant shauld have been reinstated immediately after the
interim order dated 27.5.2002 was passed. We do not appreciate
theﬁznclimﬁtioghof respondents in by—passing or not complying with l'
the direction of the Court. The respondents have to abide by rule

of law. The order of the Court‘has to be respected and complied 5

with unless it is set aside/stayed by Superior Courts.

12. e E}nd force in the submission of respondents that
not

court should/interfere at this stage of charge sheet. The legal

position is well settlad that the Tribunal should not interfere

at the stage of framing of charges unless and until it has been

established beyohd doubt that the charges have been levelled out of
mﬂ{ OW‘ ‘N-LL Jl'“”

malafidq{ which , in our opinion, is not the case in the present

oAs. The cChairman, KVs is fully empowered to order for transfer

in respect of employees of KV including Principals and Teachers in

t&h#,s ceel2/=
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-
interest ng management of : s
cverallégdministrationiagd the gllgggt é g g%dgﬁéagiélicant

that the transfer of Principals of KV, NHEC has been done

because of conspiracy between respondent no, 4 and Chairman,

VMC, Sri Vv.K. Jain is unfounded.

1 3¢ In the facts and circumstances and our aforesaid
hhlSCUSSiOH?thE OAs are finally disposed of with the direction
to the respondents that the applicants will be deemed to be
reinstated w.e.f. 27.5.2002, the date the interim order was
passed by this Tribunal. The respondents shall take action

to make the payment of salary of the applicants w.e.f. 27.5.2002

within a period of one month from the date of communication

of this order. The applicants will be allowed to discharge i
their duties as Teacher and shall be paid salary as and when i
due. The respondents may proceed with the finalisation of the
disciplinary proceedings initiated against the applicants and
such proceedings shall be finalised within a period of six
months. The applicants are directed to cooperate with the
respondents in early finalisation of inguiry and the disciplinary

proceedings.

147, viith the above the aforesaid QAs i1.e. OA no, 16 of 2002

and OA no, 17 of 2002 are finally disposed of with no order as to

costs. .
I !
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