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Dated: This the day of M a—u{; 2010

Original Application No. 9503 of 2004

Hon'ble Mr. A.K. Gaur, Member (J)
Hon'ble Mr, S.N. Shukla, Member (A)

M.A. Qadeer, S/o late Mohammad Suleiman, R/o 323, Wazirabad Colony,
Gorakhnath, Gorakhpur,

vereesenenn. Applicant,
: /By Advocate: Sri A, Ahmad & Sri N. Srivastava
A VERSUS
1. Union of India through the General. Manager, NE Railways,
Gorakhpur.,

2, General Manager/General I:;’lanager (P), N.E. Railways, Gorakhpur.

3. Divisional Railway Manager/Divisional Railway Manager (P), N.E.
Railways, Varanasi.

4, Senior Divisional Personnzs| Officer, N.E. Railways, Varanasi.

5, Sri A K. Banerjee, Chief TTE, Inspector, N.E. Railway, Allahabad
City. |

G. Sri K.K Srivastava, Chief TTI, N.E. Railway, VVaranasi.

7. SrR.C. Yadav, Chief TTI, N.E. Railways, Mau Junction, Mau,
8. Sri Vashishth Pandey, Chief TTI. N.E. Railways, Varanasi.

«veeeeo.. Respondents.
By Advocate: Shri K.p. Singh

ORDER

BY Hon’ble Mr. S.N. Shukla, Member—ﬁdministrative

This OA is filed [subseqguently amended vide order dated
05.01.2008] against the order dated 19.05.2004 (Annexure A-l), Order
dated 03.06.2004 (Annexure A-ll) 'and order dated. 14.06.2004 (Annexure
A-lll). It is claimed that the applicant was appointed as Ticket Collector (in

short TC) on 15.02.1965'in the pay scale of Rs. 110-180 and posted at
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Sonepur District. The cadre of TC was bifurcated into two groups riama!y
"Head TC® and “TTE”. In the year 1965 options were invited and the
applicant opted for “TTE" Group. Once the option was exercised it became
final. Consequently, on 20.04.1968 the applicant was placed in TTE Group
in the same pay scale of Rs. 110-1 BQ, LRTC.

2. Prior to 1969 Railways comprised of regions headed by Regional

Commercial Superintendent. Muz:iffarpur Region consisted of four

. districts i.e. Varanasi, Sonepur, Katihar West and Samastipur. On

01.05.1968 the scheme of Divisionalization came into existence. As a
consequence Sonepur division was bifurcated into  Varanasi and
Samastipur division. ;:}ne half of Sonepur alongwith Varanasi division
constituted Varanasi division and the other half of Sonepur division
alongwith Samastipur division and Katihar west division became

Samastipur division.

| 3 Prior to 01.05.1989 promotions of TTE were made from the
Combmed Seniority List of aforestated four divisions namely 'Varanasit
’. Sonepur, Katihar West and Samastipur. Sincs the applicant had opted for
- Varanasi division on 01.05.1969 he stood transferred to Varanasi division,
 On 25.07.1870 promotions to the next higherrgrada of Rs. 130-212 were

held against 53 vacant posts in Samastipur Division. Since the applicant

- had opted for Varanasi Division he was not considered for promotion in

' Samastipur Division. Annexure A-V-1 is a letter dated 30.09.1970 from

the office of DS (PY/SPJ to DS (P), N.E. Railway, Varanasi under which it
was intimated that a few LRTCs including the applicant at SI. No. 3 of that




opted for Varanasi division and that their promotions may be regularized in

Varanasi Division.

4. Prior to 01.05.1969 there were 30 vacant posis to be filled in
Varanasi division in the pay scale of Rs. 130-212. These posts were filled
up on 06.05.1870. However, since the applicant had not joined Varanasi
Division [applicant joined Varanasi Division w.e.f. 25.1 1.1970] till that date
he could not be promoted at Varanasi Division. Thus in both the aforesaid
divisions juniors to the applicant were promoted in the pay scale of Rs.
130-212. The applicant was, however, promoted in the pay-scale of Rs.
130-212 w.e.f. 25.11.1970 after joining at Varanasi (Annexure A-IV (2)).

5 The provisional senicrity list of TTEs in the pay scale of Rs. 130-

212 was published on 27.05.1973. wherein the applicant appeared at Si.

No. 116. Yet another seniority list was published on 16.06.1988, wherein

the applicant appeared at lower SI. No. 74 that is to say after enjoying his

seniority w.e.f. 25.11.1970 to 16.06.1988 i.e. for 18 years the seniority of
the applicant was downgraded. Aggrieved by the seniority list dated
16.06.1888, the applicant filed objections. Thereafler, vide order dated
13.05.1990 Chief Personnel Officer/Chief Commercial Superintendent
gave proforma seniority to the applicant below 30 staff members promoted

against the vacancies filled up to 05.05.1870. The staff promoted against

the vacancy after 25.07.1870 were p:aced below the applicant (Annexure

A-V). This order was duly approvec py the General Manager vide his

order dated 12.08.1S33 (Annexure A-VI). On 21.09 1993 & comgendum

was issued by the office of Divisional Railway Manager (P), Varanasi and

the seniority of the applicant placed at SI. No. 174 was adjusted at Si. No.
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Issued from the office of Divisional ‘Railway Manager (P), Varanasi the
order dated 21,09.1993 was placed in abeyance (Annexure A-VIII)
followed by yet another order dated 27.09.1993, once again restoring
order dated 21.09.1993. Simultaneously order dated 22.09,1993 was
cancelled (Annexure A-IX). This order dated 27.09.1993 was approved by

the General Manager (Annexure A-X).

B. The applicant was promoted in the pay scale of Rs. 1400-2300 in
TTE Group w.e.f. 01.01.1984 vide order dated 09.08.1996 (Annexure A-
ﬁl) (Not filed ?). Consequently yet” another order dated 12.11.1993
(Annexure A-XI) the applicant was promoted as Divisional TT] in the pay
scale of Rs. 15.11,.1995, the applicant was promoted as Chief TTl in the

pay scale of Rs. 2000-3200 (Annexure A-XIII).

7 Against the run of the events an order dated 14/17.03.1997 was
passed by the General Manager (P} vide which orders dated 13.06.1990,
order dated 12 08.1993 (Annexure A-VI) and order dated 27.09.1993

(Annexure A-IX) were cancelled with the following observations:-

ST 0T I @ 3w wrafan @ g P 13.6.90, 12.9.93
W:zaysmﬁwwmmmw#mw
ex#ﬂ}ﬁafas‘awmarwwa‘; T 81 37 Tt & arvroreh
W#WWWWW#WWWW
T ¥ IR 01,/5,/60 @ Wi gt 7 GTRIT 9T/ AT 1988
#Wmmmmwﬁa‘;"

8. Consequently the General Manager (P) passed order dated

21.03.1997 reverting the applicant from the pay scale of Rs. 2000-3200 to
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orders dated 21.03.1997 (Annexure A-XV) and 31.03.1997 (Annexure A-
XVI) as arbitrary and having been passed without giving an opportunity of

being heard,

9, Aggrieved, one Shri Ali Abbas (similarly placed applicant) filed QA
No. 529 of 1997 before the Central Administralive Tribunal, Allahabad
Bench. The Tribunal vide its judgment and order dated 01.07.2003
(Annexure A-XVII) quashed the aforesaid orders dated 14/17.03.1997
(Annexure A-XIV), order dated 21.03,1997 (Annexure A-XV) and order
dated 31.03.1997 (Annexure A-XVI) with the direction to the authorities to

pass fresh orders after giving an opportunity of being heard to the

applicant.

10. At the same time one Shri A K Banerjee also filed Writ Petition No.
76 of 2004 before the Hon'ble Allahabad High Court against the order of

this Tribunal, Writ Petition was disposed of with the following directions:-

“We request the respondents authorities to redetermine the issue after
giving opportunity of hearing to the representative or person aggrieved
expeditiously....” (Annexure A-18), .

11.  After giving hearing to the concerned pPersons as oer direction of
Hon'ble High Court/CAT the General Manager (P) passed an order dated
19.05.2004, received by the applicant under covering letter dated
29.05.2004, effecting the seniority of the applicant The applicant s
aggrieved against the said order (impugned at Annexure A-llcompilation
No | of OA). The order is accompanied by detailed reasons running into
04 pages. The impugned order was followed up by a fresh seniority list
Issued by Divisional Railway Manager (P) dated 03,06.2004 (Annexure A-

ll). The name of the applicant appeared at S|. No, 23 of the said seniority
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list, It is claimed that in the said éaninrity list the persons listed below

junior to the applicant have been placed above him:-

ug, SriLaxman Sharma (Deleted from list of respondents on

amendment)

6. SrlV.P. Vaishya (Deleted from list o, respondents on
amendment)

a. Srl A.K Banerjee

9. SriK.K Srivastava :

10. Sri K.B. Shukla (Deoleted from list of respondents on
amendment) .

11. Sri Radha Mohan (Deleted from list of respondents on

Tewari amendment)

12, Srl R.C. Yadav

19, Sr T.R. Mishra (Deleted from list of respondents on
amendment)

20. Sr Vashisth Pandey

12. The grievance of the applicant against private respondents was

however restricted to Shri AK. Banerjee, Sri KK. Srivastava, st R.C.
Yadav and Sri Vashisth Pandey since the OA was allowed to be amended
vide order dated 05.01.2006 on MA Mo. 2257/05. .J‘J'

13. |t is averred that the individuals at SI. No. 9 (Sri KK. Srivastava)
and 12 (Sri R.C. Yadav) were employed in the Sonepur district as TC. In
the seniority list dated 22.09.1967 thiy were shown senior to the applicant
as appointed in the year 1934. While in the year 1985, the applicant opted
for “TTE Group®, the aforesaid individuals did not. The list of optees of
TTE was published on 27.12.1966 reflecting the applicant’s name at Sl
No. 17. The name of these individuals do not find place in the said list
(Annexure A-XXIl). It is argued that since these individuals did not opt for
TTE Group, they cannot be allowed to count their services as TTE w.e.f.
1964 and cannot be placed above the applicant. It was also urged that for

the additional reasons narrated below the private respondents could not

have been senior to the applicant.

14.  Sri K.K. Srivastava (SI. No. 9, shown at SI. No. 157 in the seniority

lisl, was placed at Sonepur divisior: as TC in his initial appointment with

-




date of appointment as 16.08.1964. However in the revised seniority list
he was wrongly shown as employed at Varanasi with a deliberate act of

commission to favour him, thus allcwing him to supersede the applicant.

15.  Sri A.K. Banerjee was appointed as TC in the year 1964 at Gonda
District and he was transferred to Varanasi at his own request,. where he
opled for TTE Group in the year 1'??0 and promoted as TTE in the year

1981. Therefore, he also carnwl be iit;,:.xpuersvar:hs.r the applicant.

1
i
4
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16.  Sri Vashisth Pandey was appointed in Lucknow Dh_r_i_sion as TC ir
% the year 1965 and he was lransferred lo Varanasi al his own request in
the year 1967 and accordingly, he was given boltom seniority in the TC
grade. He opted TTE group i the year 1970 and was promoted to Tk

group in the year 1981 and as such he cannol be given senionty above

the applicant relerence (Anniexure A-XX)

17 In sum and substance of the arguments is that the aforesaud
persons were promoled to the: higher Group of TTL after thic apphcant fu

accordingly could not have been senior to the applicant.

18 It is also argued that the order dated 03.062004 being a

consequential order of order daited 19052004 issued by the Chief

Personnel Officer and nol by the General Manager (P) and, therefore, ori

lhis ground also it is liable to te quashed

: 19 Further the applicant’s salary has been reduced and il is prayed

that the applicant's pension gratuity and other post reliral benefits may

nol be affected due Lo reduchon in pay

/
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For betlter appreciation of facts we consider it expedient to

reproduce the entire order daled 19 05 2004 (Annexure A-l) as under.-

"Sub: Speaking order on seniority dispule (o TTEs afler personal lo
all the aggrieved parties concerned,

Ref: » The order of Hon'ble High court/Allahabad dated 14,1.2004 in
the Clvil Misc. Writ petition No,76 of 2004,

1.In compliance of judgment passed by Hon'ble High Court,
Allahabad In Civil Miscellaneous Writ petition No.76 of 2004, | have
examined the Issue for redetermining and fixation of seniority of
TTEs of Varanasi Division. In compliance of the Judgmeht, all the
aggrieved persons.TTEs of Varanasi Division were called for personal
hearing of the [ssue on 12.04.04, Following TTEs attended the
personal hearing session and put forward thelr point of views:

S/Shri M.A. Quadir, Z.H. Khan, Ram Autar Ram, Ali Abbas, P.C
Srivastava, T.R. Misra, Kunj Bihari Shukla, A.K. Banerjee, KK
Srivastava, R.S. Misnra, Vashishta Pandey, R.C. Yadav, Lakshman
Sharma, R.M. Tiwari and Others.

| personally heard all of them. All representations & relevanl
document submitled by them during the course of personal hearing,
along with concerned documents of the case, have also bheen
considered in details for redetermining the issue of seniority.

2.Analysis of the [ssue & reesons for conclusion: -

2.1 As & matier of fact, the divisional scheme came (nte rorce
from 1-5-1969. There is no dispute in the seniority of staff who hau
already been promoted as TTE prior to the divisionalisation. .The
dispute arose only after the divisionalisation,

As per avenue of channel of promotion for ticket checking stalf in
vogue at that time, the Tickat Collector was the lowest feeding grade
of the ticket checking category. A ticket collector had to opt whether
he wanted further advancement in TTEs group, or In Head Tickel
Colleciaor group.

2.2 After the divisionelisation, whoen Varanasi Division cine
into existence, the ministerial staff of different offices and Tickel
Collectors of other district came Into Varanasi Division by virtue ol
heir option for coming to Varanasi Division in Ticket Collector posl
As per instructions issued at the time of divislonalisation vide
GM(P)'s letter No.F/561 dated 7.3.69 and the judgment passed by
Hon'ble High Coun, Allahabad, a seniority list of Ticket Colloctor was
issued by Varanasi Division on 1.1,73, for staff as on 1.4.72. In lhe
soeniority list, the criteria of length of service in the grade way
followed. It means that a person got full seniorily as Tickel Colleclor
from the date he had Joined In the service in the refevant grade. In
this seniority list of Ticket Collector S/Shri K.B. Shukla, A K
Banerjee, K.K. Snhrivastava etc, were senlor to Shri Z.H.Khan, Al
Abbas, M.A, Quadir unid others.

This seniorily list was compatible to the senioritylist published
earlier by Sonepur district on 1.4.67 in which Shri K.K. Shrivastava
(157) was senjor to S/Shri A.Abbas (174), Z.H. Khan (176) & Others.

2.3 For better appreciation of the case the service details of
cight employees w e examined which are as under:- ;

- g e e A T

SI [ Name | Earlier Date of | Joined as TC in
No Designation appointiment Varanasi
| and Place of [ Division
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1. | Shri ZH.| TC, Sonepur |3.G.1'955 22.9.1970
Khan
2, | Shr R.A. | TC, Sonepur i:s.msss 22.9.1970
Ram
x T Shri M.A. | 7C, Sonepur | 15.2.1965 22.9.1970
Quadir
4. | Shrl All| TC, Sonep:ir | 15.2.1965 22.9.1970
Abbas
& Shri K.B. | Clerk, 21.10.1964 | 27.11.1972
Shukla Varanasl
6. Shri Radha | Clerk 22.11.1964 July, 1978
Mohan Gorakhpur
Tiwarl
7. Shr K.K. | TC, Varanasl 16.8.1964 16.8.1564
" Srivastava
8. Shri A.K. | TC, Varanas! 16.8.1964 16.8.1964 |
Banerjee

For four staff mentioned at SL No.1to 4, it Is seen that they came in
the Varanasi Division on 22.9.1970. In the Spare memo it has been
mentioned that they came In the Varanasi Division on 22.9.1970. In
the spare memo it has been mentioned that-

“The above were LRTC and they were due for promotionas TTE in
Samastipur Division. But since they were optees of the Varanasi
Division they could not be promoted as TTE on Samastipur Division.

Their Position might be regularized in your Division.”

However, on arival in Varanasl Division, their senlority had to be 1
interpolatad with those of Varanasi division, already working in Uie t :
grade or with those who would bs inducted in the grade by option on s 5
administrative Interest. .

ot o ey

2.4 Some promotions Into TTE category were made by Varanasi :
Division on ad-hoc basis on 27.11.1870 (i.e. prior to pubilication of :
senlority list of T.C. on 1.1.73) Iin which S/shr ZH. Khan, RA. Ram &
M.A. Quadir, were promoted as T1E Ignoring their seniors namely
S/Shr K.X. Shrivastava, A.K. Banerjee, R.C. Yadav and others. Itis
" also_important to note that the Junior staff promoted by the order
5 dated 27.11.1870 on temporarily officiating basls. were neither
reverted not thelr seniors were considered for promotion In due-
ou Ich rise
senlority in the roun. Aqarleved staff agitated & represented.

4 2.5 In view of the above ccmplication, the case was referred to
headquarter by division, for clarifications and directives. After
considering the impiication of the case, GM/NER decided, as under

- (on 5.6.88): -

A.'-,-.\;L'e&-h : sit will be fair and just to allot senlority to the combined staff of Ex
AP -, Varanasi district, Ex Sonepur district and Ministerial staff posted as
[= 5 ) ::_’1 :&\ TC after 1.5.69 on the basis of senjority amongst optees.

LR Pi- | g
L Sl .;;\?) Py However, while implementing the above decision it shouid be kept in
\ a1 Yo ; mind that this decision is only for the vacancies which occurred after
st e, 1.5.69 i.e. after formation of the civision which were filled in with the
o LS combined staff of Ex varanasi district, Ex Sonepur district and the.

ministerial staff absorbed as TC in Varanasi Division. The seniority of
the staff promoted agalnst the vacancles which occumred prior to
divisionalisation are not to be affected.”

2.6 In compliance of the above order, Varanasi Division Issued
a seniority list dated 16.6.1988. Subsequently on representations and
references, a further decision was taken by GM(P)/GKP’s vide letter
dated 13.6.1990 which rules that-

|
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“Shri Z.H. Khan, Ram Awatar Ram had represented that
juniors to them were promoted as TTE on 25.7.1970 by
Samastipur Division whereas they were ignored Inspite of
the fact that they were physically available in Samastipur

Division on 25.7.70. The case has been re-examined and it
has bgerg dacided that they should be glven proforiii

senlority _below 30 staff adjusted/promoted agaiiist
vacancies fllled on 6.5.70 and above those staff who were
promoted agalnst vacancies after 25.7.70."

Subsequently this ruling was withdrawn.

2.7 Again_on 12893 it was decided that the earlier tlecision
conveyed vide the above mentioned letter dated 13.6.90 should bLe
implemented any accordingly this decision was implemented, Oit
implementation ol _the above decision Shr Z.H. Khan_and _other
became senior to S/Shr K.B. Shukla, A K. Banerjee and others. It
needs to be noted here that Shri K.B. Shukla & other were senior its
per seniority list issued on 1.1.73 (Para 2.2 above).

2.8 Shri K.B. Shukla and other represented their case against
this decision and it was decided that the decision conveyed earlier by
which Shri Z.H, Khan and other were made senior to them was not
correct, They shoulc' be assigned the same seniority position, as
they should” have ¢of had they been spared in time during
divisionalisation, Thisi decislon was similar to.that covered L«
GM/NER in the year 1933

2.9 Being aggrieved with this decision, the issue was raised by
the trade union led by PRKS in the zonal PNM Meeting with Rly.
Administrativn in which it was pointed out that the seniority list
prepared by Varanasl Division was not accosding to the decision
conveyed by GM in tha year 1988. Hence in PNM Meeting It s
decided that three reprasentatives each from PRKS, from NERMU and
from administrative side would comprise a committee to scrutinize
the dispute in seniority a to whether it is implemented according io
the decision/extunt rules. The committee submitted their report.
Thereafter in the PNM Meeting, the case was closed. '

As per this Committee report, the seniority as 1eclded In 1988 was
correct. This was communicated to Varanasi Division and relativt
senjorty of S/Sii_Z.H. Khan, All Abbus & Others were corrveted aied
they bocame juniors to S/Shri A K, Bancrjee, K.B. Shukla & othurs, i
termns _of GM _(P)'s letter dated 14/17-3-97, Varonasi Division (uin
corrective actions in terms of their letters daled 21.3.97 & 31.2.97.

2.10 Shri Ali Abbas and other had filed a suit in the
CAT/Allahabad iri O.A. No, 529/1997 in which CAT had cancelled GM
(P)'s lelter dated 16/17.2.97 and DRM (P)/Varanasi letter dated 21.3.97
and 31.3.97 CAT had further directed that administration should yrartl
a personal hearing to Ali Abbas and thereafter fresh order may issued
by the respondents. | fulfiliment of the above decision of the Hon'bie
CAT, Shri Ali Abbas, TTE was granted personal hearing by the then
chief Personnel Officer and the seniority of S/Shri Ali Abbas, Z.H.
Khan & other were agaln restored above those staff who were seiiivg
to them consideiing the date of appointment in the concerned grade,

3.Being aggrieved with this decision of Rly. Administration, shri A. K.
Banerjee and others filed the miscellaneous writ petition No. 76 of
2004 in the Allahabad High Court against the above speaking order
passed by the then CPO and as per direction of the Hon'ble Courl the
Issue Is being redetarmined by the undersigned after grimiling
personal hearing to all 2jgrieved persons/parties in the case.

4.Conclusion: [ ' :
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The basic principles for fixation of senlority Is lald down ,{g the para
MM_MM&M&MM
mwmmwmmm
one cadre to another In adniinistrative Interest. According to this rule

the senlarity In such cases /s regulated by the date of appointment
date of promotion of the gra c‘g.

As analysed In the para 2, 1 to 2,3 abeve,_Srl A. K. Banerjl, Sr K. K.
Srivastava, Srl R. M. Tiwari & Srl K. B, Shukla are senlors to S/Shri All
Abbas, M.A. Quadir, Ram Autar Ram and Z. H, Khan based on the
dated of appolntment to grade. They were assigned correct relative
senlority on this basis in tha senlority list of TCs published by BSB
division on 1.1.73 (Para 2.2 above).

After 1.5.69, when divisionalisation was completed, promotions to
TTE cadre should have beeri done based on the T.C. senlority list of
1.1.73. However, Shrl Z. H, Khan & others were Promoted on 27.11.70,
l.e. prior to the publication of Inter-se-senlority of TCs who Jolned the
grada from different streams/categories and from different districts.
It was recorded explicitly on the promotion order that the promotions
were purely on ad-hoc/temporary basls and would not confer on them
any right to senlority. Agalnst these Promotions, S/Shri K. B. Shukla
& others represented to Administration. But unfortunately no
concrete actlon either to promote the left out senlors or to demote the
wrongly promoted persons, was taken by the Administrative. This
was main reason for the DIscontentment and controversy resulting In
disputes In the senlority fixation of 1TEs category. Hence the
senfority assigned to TTE Category In Shri Z.H. Khan & others on the
basis of this promotions order totally wrong.

The Vacanclas In TTEs categories used to be filied by optees from
the TCs grade (vide pars 2,1 above) In fact, the principle of seniority
amongst the optees /s the criteria of TTEs senlority on a particular
date based on Vacancles available at that time. As on date it Is pot

possible to say whether opportunity was given to the senior
employees for giving options for promotions to TTE. Thus, these

who are already working In TTE group must be deemed to have opted
for TTE group and thelr senlority has to be fixed in the TTE group In
accordance with the relative seniority In the feeder grade l.e. Ticket
Collects.

In view of the principles,, riules and clrcumstances, as analysed
above, the decision of the {jan General Manager, N.E. Rallway on
9.6.88 was absolutely In coitormity with the extant provislons/rules
(vide para 2.5 above). This ;ullng was further corroborated by the
committee comprising of representatives from both recognized trade
unions & Rly. administration, which was constilated to examine its
Implementation (vide para 2.8 & 2.,9)

Therefore, it is concluded that the seniority position of TTEs should
be redetermined afresh on the basis of -basic rules for seniority
determination as outlined In the General Manager/NER's order dated
9.6.88 (vide para 2.§ above), According to this analysis and
reasoning the relative senlority of aggrieved persons/employees shall
be, as tabulated below in the orders of senifonty.

. Lo
Sl Nume Sl No. Name
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No.

1) Shri Lakhman (8) Shri P. C. Srivatava
,,,,,, Sharma T Al R L
2) |"A.K Banurjﬂa (9 " R.A. Ram

J. | "K.K, (10) " Z. H, Khan

Srivastava

4) "K.B. Shuk!a (11) " T.R.Mishra

5) | "R.M. Tiwari (12) " VVashishtha Pandey

6) |”R.C. ‘r’adav (13) " R.S. Mishra
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7) | "All Abbas (14) | " MA. Quadir

Varanasl! Dlvision should undurtaka publication of fresh seniority
list of TTEs based on the above gulidelines.

: (A. K. Tiwarl)
General Manager (Personnel)
Dated 19-05-04" .

On a notice counter af.idavit has been filed and salient featuras‘ara

as under:-

b.

Personal hearing was given' to all concemed to re-dglermina the
seniority and consequently order date 19.05.2004 was passed
by the General Manager (F‘) Varanasi Orders dated 03.06.2004
(Annexure A-ll) and 14.086. 2.004 (Annexure A-lll) ‘were passad
as a follow up of order dated 19.05.2004 (Annexure A-I),

referred to above,

Prior to 1965 oplions were alled cenlrally by the Headquarters,
Gorakhpur. In the year 1965 the options were not called for the
Headquarters, Gorakhpur but it was called Ex. Sonapu;' district
from Ex Sonepur districts staff only. No options were calleﬁ in
the years 1964, 1965 and 1967 from the Headquarters
Gorakhpur, where local options were called from the staff in

1964, 1965 and 1967 anc Ex Sonepur district,

In Varanasi division options were called in the year 1970. Earlier

the last option in this regard were called way back in the year

1959. Pay scales of TC and LRTC was the same and their
seniorities were combined.{The promotions to the post of TTE

were made from TC and LRTC. Further, the posting of LRTC

e
.
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7) "All Abbas | (14) " M.A. Quadir

Varanasi Divislon should undertake publication of fresh senlority
list of TTEs based on the above guldelines. '

; (A. K. Tiwaril)
General Manager (Personnel)
Dated 19-05-04" -

21.  On a notice counter af.idavit has been filed and salient featuras,ara

as under;-

a. Personal hearing was given' to all concemed to ra~d_atermina the
seniority and consequently order date 19.05.2004 was passed
by the General Manager (Fz);'!‘lsfaranasi; Orders dated 03.06.2004
(Annexure A-ll) and 14.06.2004 (Annexure A-lll) were pas;ed
as a follow up of order dated 19.05.2004 (Annexure A-l),

referretl to abcve.

b. Prior to 1965 oplions were ralled cenlrally by the Headquarters,
Gorakhpur. In the year 1965 the options were not called for the
Headquarters, Gorakhpur but it was called Ex. Sonepur.' district
from Ex Sonepur districts staff only, No options were calla& in

the years 1964, 1965 and 1967 from the Headquarters
Gorakhpur, where local options were called from the staff in

1964, 1965 and 1967 and Ex Sonepur district.

Ny

In Varanasi division options were called in the year 1920
the last option in this regard were called way baglc'}.."‘f

1959, Pay scales of TC and LRTC was the same and their

seniorities were combined. E’ij:ha promotions to the post of TTE

were made from TC and LRTC. Further, the posting of LRTC

4
‘- L]




13

itself does not confer upon the applicant the right to seniority.

This has also been clarified lin. the footnote to the promotion
#

order dated 27.11.1970 [Annexure IV (i)

The counsel for the parties were directed to file written

22

submissions, only applicant's counsel responded. His arguments are

summarized as under:-

a. The General Manager (P) is not competent to pass the ¢

impugned order in compliance of the order of the Hon ble ngh
Court and supersede the earlier order passed by a superior
authority i.e. General Manager, Gorakhpur who had pgssad his
order in compliance of direction of CAT in OA No. 529 of 1997 .

Ali Abbas Vs. Union ol India. It is argued thal General Manager

e

¢ (P) is junior to Genoral Manager, Gorakhpur and even if he

{ \he order of Hon'ble High

e
s

passed an order in compliance O

- e

Court. such orders should have been passed with the with the

approval of General Manager.

b. The Hon'ble High Courl did ot interfere with the order of the
Tribunal in Alt Abbas’s case nor did il stay the operation of the

order. Therefore, the seniority already deterrnined by the

superior officers on e same issue should not have been

ceconsidered by the suturdinate officer.

C: The conclusion drawn by the General Manager (P) in the

impugned order are against the principle of Rule 311 of f!RE"" -~

Vol | which reads, “Seniurity of Railway Servant on transfar fro

e alerest ol ..u.inmuulm;uh ur

—J-‘. 3

o cadie W dnoll e

|
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-
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&

regulated by the date of promntlurddate of appointment to the

grade as the case may be.”

Shri A.K. Banerjee appointed as TC in 1964 was transferred to
Varanasi at his own requesl' and opted for TTE in 1970 and
promoted in 1981. He was placed at bottom senlcirity and did

not represent égainst promotion of applicant.

Shri Vashist Pandey appointed as TC in Lucknow region in
1965 but transferred tc “/aranasi on request hence bottom
seniority in 1967 opted for TTE in 1970 and promoted as TTE in

1981.

Shri KK, Srivastava was always junior to applicant even as TC

in Sonepur.

Shri R.L. Yadav TC in Sonepur never exercised option. (4, 5, 6

and 7) promoted as TTE in 1981 and did not represent.

The observation of the General Manager (P) in the 4™ para of
impugned order regarding presumption of "deemed opportunity”
is principally incorrect and also against the facts. The list of
optees has been annexed with the OA. The name of all those

persons do not find place in the list of optees.

The list of optees of 3onepur division, Gonda division and

\Varanasi division are also filed with the written submissions.

Admittedly the seniority amongst the optees Is bases on

e Ll L o S ——— . r—

e -._J'"

i
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vacancies available at that tiine. The vacancies in TTE category

used to be filled by options from TC Grade and no options have

been exercised by the persons named above. Therefore, no
way they can be considered senior to the applicant on a

presumption of “"deemed" to have given an option.

J In the order of General Manager passed in compliance of the
Tribunal's order it was made clear that the respondents did not
make any representation/challenge the seniority list of 1972 and
1975 and others years. The representation against the seniority
should have been made within a year as per provision griven in

para 321 of IREM which reads as under:-

“321. PERMISSION TO RAILWAY SERVANTS TO PERUSE
SENICGRITY LIST ;-

ME

a. Railway servants may be permitted to see the senlority lists B
In which there names are placed, or If this cannot : :-'
convenlently be arranged, they may be Informed, on :
requast, of thelr place on the senlority list.

b. Staff concerned may be allowed to represent about the
assignment of thelr senlority position within a period of one it
year after the publisiiing of the senlority list. No cases for '_

revislon In seniority lists should be entertained beyond this 1
perfod.”

iy

e e

It is apparent that no representation was given by the

respondents, even the proforma seniority was never challenged.

K. In para 2.8 of the order of General Manager (P) it has been

incorrectly stated that Sri K.8. Singh and others represented

their case against the order of General Manager. Infact no such

representation was made.

l. The applicant was promoted as TTE in the pay scale of Rs. 130-

212 on 25.07.1970, whereas, the respondents were promoted in

ﬁrtév“v)
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the year 1981. At no point of time either the seniority or
Promotion of the applicant was challenged and therefore, at (s

late stage the seniority of the applicant cannol be downgrade,

23 We have given our deep thought and consideration to the issues
raised in the pleadings. The nir.sit issue raised by the applicant in para 22
(a) and (b), we do find some substance in the arguments that the General
Manager (P), North Easlemn Railway, Gorakhpur could nol have passed
the impugned order since the impugned / adjudicalion order passed in
compliance of the order anc direction of this Tribunal in OA No. 529 of
1997 : Ali Abbas and others Vr;'. Union of India and others was passi
by the General Manager, North Eastern Railway, Gorakhpur who is senic:
lo General Manager (P), Nortln Eastern Railway, Gorakhpur, A perusal ¢f
the decision of Hon'ble Higli Courl in Writ Petition No 76 of 2004, in lhwe
litle page of the order reads as “Divisional Railway Manager/Divisionai
Rai_fway Manager (P), N.E. Railways, Varanasi’, Apparently this is how the
applicant must have described the respondents in the array of the paries
We, however have reservilion on the order having been passed by the
General Manager (P), North Eastern Railway, Gorakhpur Since in o
VICW proprety: and beeranchiy ol Rank would demand that the order ol e
General Manager (P) should have been passed in concurrence/approval

of General Manager, Norlh Eastern Railway, Gorakhpur.

24.  We now refer to para 311 of Indian Railway Establishment Manual,

Vol | which reads as under-:-

"311. TRANSFER IN rHE INTEREST OF ADMINISTRATION.- Seniority of
rallway servants oun the transfer from one cadre to another in the
interest of adminisiration I regulated by the date of promotion/date
of appointment to the grade as the case may be.”

:

e — g
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25 This raises to a crucial question that for the purposes of

determining the seniority of the concerned individuals a reierence has to

be made to one or both of the following events:-

1§ Date of appointment to the grade

ii. Date of promotion to the grade

26. In this case the date of appointment will be the date on which the
applicant / Private respondents joined the Government service and the
date of promotion will be the date on which the applicant 'f private
respondents were promoted in the grade of TTE. In so far as the' first

criteria is concerned the seniority will be determined by the date of joining

aé indicated in Table 2.3 of the impugned order (supra). In.that case Sri
K.K. Srivastava and Sri A.K. Banerjee are senior to the applicant by virtue
. of joining in the year 1964 as against the applicant’s joining in the year

1985, Even, if it was to be determined with respect to the date of joining t

as TC in Varanasi Division then also officials at SI. No. 7 and 8 (S/Sri KK.
Srivastava and Sri A.K. Banerjee) are senior to the applicant by virtue of

date of joining as TC in Varanasi Division.

27. I the criteria for date of promotion in the grade of TTE is 10 be

i
e
rr

Py . adopted then S/Sri A.K. Banerjee and K.K. Srivastava were promoted to
the grade of TTE in the year 1981 as against the date of promotion of the
applicant in the grade of TTE on 25.11.1970 and hence junior to the

applicant.

e — T

28 The next crucial issue, however, involved is as lo how sacrosanct 1s
the ‘option’ given / not given to be indicated in the TTE categary. From
para 2.1 of the impugned order it seems lhat the factum of exercising

potion is sacrosanct. In thal even the opservation given under the heading

X«C GL,VJ \QJ'W gt le_porr
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“conclusion” of the impugned order thal it was not possible lo say whether
opportunily was given 1o senior employees for giving options for promotion
\a@ TTE and, therefore, those who are already working in TTE group “musl
Le decmed 1o have been opled for TTE Group® and their seniority has 10
be fixed in accordance with thé relatve seniority 1O the feeder grade i.e.
TC is a complete contradiclion of the mandatory requirement 10 exercise
option. There cannot be & concept of deemed option. 17 the wrillen
stalement it has been reitetated Lhal Sri KK Srivastava and Sn R L
vadav who were working as TC Sonepur never opted for TTE group. A list
of oplees was furnished with the OA (Annexure A-XIX). The name of
lhese persons do not find b1ace in the list of optees. Similary the list of
oplees of Sonepur District, Gonda District and Varanasi District were
furnished with the written submissions These lists again do nol find the

dispuled Nnames

29.  From the foregoing narralion we have observed that this matter has
already undergone several rounds of litigations, re-considerations,
corrections and re-corrections, with or without an opportunity of heari_ng.
Perhaps all private respondents and the applicant have already retired..
Whal transpires clearly from the impugned order of the General Manager
(P) is that for enter-se-seniority the first and foremost criteria is the

exercise of the oplion to the TTE cadre. Thereafter, the senionty IS 10 be

|

determining amongst the opltees only. The next criteria is thal principle of

fixation of seniorily is laid down In paragraph 311 of | R.E.M. Vol. |, which

slates thal fixation ol senionly i the avent of transfer of railway servant

(rom one cadre to another In administrative interest is to be regulated by
the date of appointment or date of promotion to the grade. A new dispute

of facts has also emerged in lhe rival pleadings i.e. whal should be cnlena

)
4k e )
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foraetmningmesemmityofanmwmmmmam
division in this case (Varanasi Division) ie. due to divisionalisation
scheme vis-&-vis those who came at their own request.

30. A similar issue was decided by Hon'ble High Court of Allahabad in
Civil Misc. Writ Petition No. 3280 of 1969 vide order dated 19.02.1971 it
was held that option exercised by the staff is in response to a facility given
by the Railway in the new stiation of transfer on reguest would be a
transfer made in consequence of a request made by the staff on their own
initiative and not at the instance of the railway authorities. S!noa the
transfer made in exercise of the option given by o e ittt
Annexure, it would not be a2 transfer on reguest paragraph 311.
Paragraph 312 regulates the seniority of the derks transferred to the
:;adr; of Ticket Colleciors as a resull of their exercising the option. K
paragraph 311 applies, the senionty of the clerks in the grade is
maintained on their appointment as Ticket Collectors and they would then
be senior to some of the existing Ticke: Collectors according to the date of
their appointment by the promotions to the common grade. As per the
respondents the seniority list dated 27.05.1973 is related to the officiating
siaff and the Board's circular was issted on 01.01.1973 whereas the

applicant position is comrectly shown and he is junior to staff at SL. No. Sto

| on 16.02.1973.

31. On the basis of the discussion so far before we proceed to

determine the relating seniority of private surviving responden's, it is found

that the applicant had been working in the higher grade, albeit temporarily,
as compared lo the private respondents. The applicant enjoyed the

»_wlp
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seniority for 16 years. His position was not challenged at the time of his
promotion as TTE in terms of Rule 321 of IREM within the prescribed time
as required. Admittedly the impugned order dated 19.05.2004 (Annexure
A-1) has come about on a change of opinion on the same set of facts by

an officer junior i.e. General Manager (P) against the previous seniority

order passed by General Manager, Gorakhpur. On this ground alone the

impugned order dated 19.05.2004 may not be Incapable if_’/being_\

w
sustained. We will nevertheless consider the fact of individual private
d______,__——-—-'—-..._.-r"”"

respondent vis-a-vis the applicant and specific issues‘.raised in the
pleadings. In para 4.40 of the OA it is aHaged that Shri KKK. Srivastava
and Shri R.C. Yadav. were all employed in the Sonepur, district. In the
seniority list which was published in 1967 they were shown senior to the
petitioner as they were appointees in 1964. In the year 1965 since they
had not opted for TTE group, a list of optees for TTE group was published
on 27.12.1966 in which petitioner's name finds place at Sl. No.17 whereas
the names of the aforesaid persons did not find. Since these persons
have not opted in TTE group they cannot be counted for service as TTE
from 1964 and they cannot be senior to the petitioners. In counter reply
thereof the factum of ‘exercise’ of option has not been chaltqued though
it is reiterated that the seniority of TTE was to be determined with
reference to the date of entry into the grade of Ticket Collectors. In para
4 42 of the OA it has been alleged that Shri K.K. Srivastava has been
shown at SI. No. 157 in the seniority list. While he was posted at Sonepur
as Ticket Collector in his initial appointment. Shri K.K. Srivastava has
shown his date of appointment as 16.08.1964. However in the fresh
seniority list he has been wrongly shown as the employee of 'Varanasi to
the prejudice of the applicant. 'In reply thereof in para 44 of the counter

affidavit it is siated that Shri K.K. Srivastava was posted at CPR at the

R
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time of divisionalisation and the sam= station of Ex. Sonepur district was
merged in Varanasi Division and hence he automatically become the staff

of Varanasi Division without being spared from any where and the rest
persons came in T.C. Cadre of Varanasi Division by being spared from

other Division.

32. In para 4.45 of the OA it is alleged that Shri A K Banerjee was
appointed as Ticket Collector in T.C. grade in the year 1954 at Gonda
District and he was transferred to Varanasi at his own request mereir{ he
opted for TTE group in the year 1970 and he was promoted as TTE in the
year 1881 and therefore he alsc cannot superseded to the applicant. In
reply thereof at paragraph 49 of the counter it is stated that Shi AK.
Banerjee was appointed as Ticket Collector in the year 1984 in Ex. Gonda
District and in the same year he was transferred and joined in Ex
Varanasi District on administrative ground opted for promotion as TTE in
the year 1970 in Varanasi Division. There is no evidence brought by
either side as to whether Shri Banerjes came to Varanasi on transfer at
Nis own request on personal ground or he was transferred on

administrative exigency.

33. In paragraph 4.46 of the QA it is alleged that Shri Vasishth Pandey
was appointed in Lucknow Region as T.C. in the year 1965 and he was
transferred to Varanasi on his own request in the year 1967 and he was
given Dottom seniority in the T.C. grade. He opted for TTE group in the
year 1870 and was promoted to TTE group in 1981 as such he c:am-ot be-
civen seniority above the petitioner. Annexure-XX lo the QA is typedf
unauthenticated paper claimed to be copy of an order dated 18.02.1967
furporting to be transfer order of Shri B. Pandey on his personal request.
in paragraph 50 of the counter it has been replied that transfer of Shn B.
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Pandey was wrongly done against his appeal which was clarified by the
General Manager (P), North Eastern Railway vide letter dated 10.02.1976

in response to Divisional Railway 'Aanager (P)s letter dated 11.12.1975.
(No evidence filed).

24 From the conflicting versions of the four private respondents
pleaded and narrated in the aforesaid paragraphs it is apparent that in

each one of the cases there are unsupporied / unresolved claims such

as.-

(a) Sri KK. Srivastava and Sti R.C. Yadav who were employees in
Sonepur Division were shown senior to the applicant in the year
1967 being the appointees of 1864 and 1965, but since they did
not opt for TTE Group, in the list of employees of optees which
was published on 27.12.1966 where the applicant's name is at
Sl. No. 17, the names of Sri K K. Srivastava and Sri R.C. Yadav
did not find place. Then there is a conflicting version of Sri KK
Srivastava being wrongly shown as employee of Varanasi
Division though he was posted at Sonepur. The arguments Of
the respondents that s=n;_:e Sri KK Srivastava was posted at

CPR at the time of divisionalisation and the same station of Ex-

Sonepur district was merged at Varanasi Division and hence he
automatically became the staff of VVaranasi Division gives rise to

a debatable propositicn. Since at the time of initiation of
divisionalisation scheme the employees of Sonepur division
were required to opt between Varanasi and Samastipur division,
the éxpianation of the official respondents therefore, is not in

conformity with the extant scheme.
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(b) Sri AK. Banerjee it is alleged that he was transferred to
Varanasi division at his own request. In reply, however, it is
argued that he was transferred at Varanasi division on
administrative grounds. There is no evidence brought by either
parties to bultress their claim and hence the correct position

remains unclear.

(c) Sri Vashishth Pandey Is alleged to have been transferréd to
Varanasi Divisidn on his own request and was given bottom
sanio_rity (Annexure A-XX of-the OA). This is, howévar, been
claimed to have been subsequently cr.;rrecled (para 33 supra).
No evidence, however, teen brought on record by the official

respondents. This position also remains unclear.

35 We thus feel that certain debatable and unsubstantiated factual
aspects of the rival parties can perhaps never been resolved finally.
Having given a careful consideratior to the complex nature of dispute we
will therefore take help of certain ratios laid down by Hon'ble Supreme

Court from time to time viz.

i In the case of Shiba Shankar Mohapartra and Ors Vs. State of
Orissa and others [Civil Appeal Nos. 7537 — 7541 of 2009 (arising
out of SLP (C) Nos. 13237 — 13241 of 2008)] it has been held that
settled legal preposition is that once the seniority had been fixed -
and it remains in existence for a reasonable period, any challenge
to the same should not be entertained. A reference was made to
the case of K.R. Mudgal Vs. R.P. Singh and others : AIR 1986
SC 2086, wherein it has been held that the seniority list which

remains in existence for 3 to 4 years unchallenged should not be

Rpond e LB
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disturbed. Thus 3 to 4 years is a reasonable period for challenging

the seniority and in case some one agitates the issue of seniority

beyond this period he has to aiplain the delay

i. In Ramchandra Shanker Deodhar & Ors. v. State of

Maharashtra & Ors. AIR 1.9_74 SC 269 a constitution bench held 1
that the claim for seniority at a belated stage should be rejected
inasmuch as it seeks to disturb the vested rights of other persons
regarding seniority, rank and promotion which have accrued to

them during the intervening period.

iii. In R.N. Bose v. Union of India & ors; Ors. AIR 1970 SC 470 it
has been observed that "it would be unjust to deprive the
respondents of the rights which have accrued to them. Each person
ought to b entitled to sit back and consider that his appointment
and promotion effected a long time ago would not be defeated after

the number of years."

iv. In Malcom Lawrance Cecil D'Souza v. Union of India & Ors. AIR

1975 SC 1269 wherein it had been observed as under:-

"Although security of service cannot be used as a shleld against
the administrative action fcr {apse of a public servant, by and large
one of the essentlal requirament of contentment and efficlency In
public service Is a feeling cf security. It is difficult no doubt to
guarantee such security In &ll its varled aspects, It should at Jeast
. be possible to ensure that matters ilke one's position in a senlority
list after having been settled for once should not be liable to be re-
opened after lapse of many years in the instance of a party who has
Itself Intervening party chosen to keep qulet. Raking up old matters
like senlority after a long time Is likely to resort In administrative
complications and difficulties, It would, therefore, appear to be in
the Interest of smoothness and efficlency of service that such
matters should be glven a quletus after lapse of some time. *
(Emphasis added)”

v. In P.S. Sadasivaswamy v. State of Tamil Nadu AIR 1975 SC
2271 it has been held that "A person aggrieved by an order
promoting a junior over his head should approach the Court at least

within 6 months or at the most a year of such promotion.”

vi. In K.A. Abdul-Majeed vs. State of Kerala & Ors. (2007) 6 SCC
292 it has been heid that the fence-sitters cannot be ailoufed to
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raise the dispute or challenge the validity of the order after its

conclusion. The Court exercising public law jurisdiction does not
encourage agitation of stale claims where the right of third parties
crystallises in the interregnum.

36. The inescapable conclusion to be' drawn is that the old seniority
matters should not be ordinarily disturbed as they have the effect of
disrupting the long held equilibrium. On the facts of this case there is no

- %
[

dispute that the applicant enjoyed and survived roller coaster seniority for

a long period of 18 years e we.f 25.11,1970 10 16.06.1988.

37. By the reverse logic the same hnlds equally good for the private
jespondents namely S/Sri AK Baner;&— K.K. Srivastava, R.C. “Yadav and

Vashishth Pandey who aré the beneficiaries of the impugned order

(Annexure A-l) for at least 06 years during the pendency of this OA. Most v

certainly all of them i.e. the applicant and private respondents have retired

b

from the Government service. Some private respondents had retired even
while this OA was filed as is evident from the amendment permitting

deletion of certain private respondents vide order dated 05.01.2005, 2
amendment dated 13.01.2005. a

3g. In our considered view the ends of justice would be met if a long

/‘ \nﬁtra:;\ held seniority of the applicant is not allowed to be disturbed on account of

& /Y\—f? impugned order dated 19.05.2004. Similarly, equity demands that our
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\\q# ! order restoring the senionty of the applicant should not disturb the benefit

l.

N "'.:5_ enjoyed by private respondents of the impugned order dated 19.05.2004

""'-ul--l"

at this late stage.

2g.  In view of our observation it is*;@rected that the impugned order
dated 19.05.2004 (Annexure A-l) communicated vide ordai: No.

£/210/15/0/Bhag-11/Gha/69/Loose dated 25.05.2004, impugned correction

2
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 letter dated 03.06.2004 (Annexure A-!l) and impugned office order dated
14,06,2004 (Annexure A-lll) will have .o efficacy in so far as the applicant
is concerned. As a result thereof the applicant would be allowed to retain
the same seniority which he was enjoying (keeping in mind impact of the
order and directions dated 01.07.20C3 of this Tribunal in OA No. 529 of
1997) immediately prior to impugned orders dated 19.05.2004 (Annexure
A-l), dated 03.052004 (Annexure A-) and order dated 16,04.2d04
(Annexure A-lll) i.e. all consequential benefit such as the existing/
enhanced grade to which would have accrued to him had he earned his
promotion but for his senjority / scale having been downgfaded vide
impugned orders would also be allowed to him. Consaquently his pension
would be revised and arrears of all retiral benefits will be paid to the
applicant within three months from the date of receipt of certiied copy of

this order,

40. It is also clarified that this order will have no adverse impact on the
benefit of all kinds being enjoyed by private respondents at SI. No. 5 to 8.
The relief claimed by the applicant is;_lrinodiﬁed to the extent as c}irected

above. Tha OA 'ls a'nlowed Pames w:il a
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