Open Court,

CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH,

ALLAHABAD,

original application No, 1513/2002

this the 13th day of July®2004,

HON'BLE MRS, MEERA CHHIBBER, MEMBER(J)

SeNe

Dwivedi, S/o late Raghunath Dwivedi, aged about

82 years, R/o Village uymapur post oOffice Babhani Hethar,

District allahabad,

applicant,

By Advocate : Sri aA.B.L. Srivastava,

vVersus,
ynion of India through the Chairman. Railway Board,

Ralil Bhawan, New Delhi.

The Secretary to Government of India, Department of
pension & pPensioners Welfare, Sardar rPatel Bhawan,

New Delhi.

The General Mahager, Northern Railway, Baroda House,

New Delhi,

The Divisional Railway Mahager, N.R., Allahabad Divisior

Allahabad,

The Senior Divisional accounts officer, N.R., 2allashabad

pDivision, Nawab vusuf Road, Allahabad,

Respondénts,

By aAdvocate : Sri 2aA.K. Gaur,

relief(s):

ORDER

By this 0O.2A., applicant has sought the following

“"(a) to quash the impugned orders dated 29,12,99
8.5,2000 and 21,11,2000 (annexure a-1, A=2 and
a~=3) which has already been guashed by other-
Benches of this Hon'ble Tribunal.

(b) to quash and set-aside the pension payment order
issued in april? 2002 reducingewthe pension from
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Rse 5528/~ to 3328/~ retrospectively from 1,1,96
(Annexure A=5) which becomes non-existence in
pursuance of the order and direction of other
benches of this Hon'ble Tribunal,

(€) Direct: the respondent to restore the revised
pension payment order dated 0ct,1999 issued in
compliance of the directions of Hon'ble Supreme Court
with a further directions to refund the amount recoverec
alongwith interest @ 18% per annum,

(a) Direct respondents to pay the Medical allowance
@ Rs,100/= per month from 1,12,1997 onwards,

(e) award the cost of this application compélling
the applicant to resorg to litigation.

(£) Any other relief, as may be deemed fit in the
facts and circumstances by this Hon'ble Tribunal."®

2 It is submitted by applicant that applicant retired
on 31.,5.1979 while serving as Guard-'A' Special and belonged
to the category of Running Staff, who were entitled to
count 75% of his basic pay as Running allowance, which was
treated to be as emoluments for calculation of pension

as per rule 2544 (g) (i) (CSR-486) of Railway Bstablishment
Code Vol.IT as it stood upto 4,12,1988, as per rules,
prior to amendment 5,12,1988, the term emoluments defined
for the purposes of terminal benefits was the basic pay

the Railway servant hnA received immeidately before his
retirement or of the date of his death., Since he retired
before 5.,12,1988, the pay emoluments included running
allowance @ 75% of the basic pay, which was later revised

to 55% for those employees who retired after 5,12,1988.

3 Tt is submitted by applicant that this situation was
already settled by Hon'ble Supreme Court in the case of
C.R. Rangadhamiah & others reported in ATJ 1997(2) SC

514, However, thereafter respondent no.,l issued a letter
dated 29,12,1999 stating therein that running allowance
dotgnot form part of the pay, therefore, he issued letters
to the respective Bankiand directed to pay pension in
accordance with the revised formula stated in the order
dated 29.12.1999, as a result of this letter, even though

applicant's pension was fixed at Rs,5528/~ vide ppO dated
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October'99 (page 32), but vide PPO dated April'2000, his
pension was reduced to Rs.3328/- that too without giving
him any show-cause notice or giving any opportunity to the
applicant, therefore, he had no other option, but to file

the present 0.A.

4, During the course of pendency of the 0.A., applicant
filed MA No.3719 of 2003 stating therein that as per

Annexure CA-2, applicant's pension has again been raised to
RS.3954/~ wee.f. 1.1.1996, but none of the revised pension
orders show the calculation as to how amount has been arrived
at or why the amount of pension has been reduced and again
enhanced to Rs.3954/=, therefore, he has prayed that
respondent No.,5 may be directed to show detailed calculation
of the re-computed pension for each pension order so that he

may defend his case properly.

S. It is submitted by applicant that the issue has
already been adjudicated upon by various Benches of the
Tribunal namely Full Beach, Principal Benéh. Chandigarh
Bench and also Allahabad Bench of the Tribunal, He

has submitted that against the judgment given by Principal
Bench in the case of s.R. Dhingr; & 23 others with regard
to fixation of pension by including running allowance,
respondents had filed writ petition but no stay was granted
and now respondents have decided to implement the judgment
of S.R. Dhingra. He has, thus, submitted that applicant is
also entitled to the same benefits as such 0.A. may be

allowed with costs.

6. Respondents have opposed this 0.A. They have explained
that applicant's pensionary benefits was raised to the tune

Oof Rs.630 + D.A. with effect from 1.6.1979 after taking

into account 75% of pay as running allowance in the wake

0of the decision of the Government in implementation of

the judgment of Hon'ble Supreme Cowrt in Civil Appeal No,

4174-82 of 1995 communicated vide Railway Board's letter
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No. PC I11/92/CTC/1/2 dated 14,10,1997 filed as annexure-9

to the 0.a., The pension was also consolidated to the tune

of Rs, 1295 4+ additional pay as Rs.15/- with effect from
1.1,1986 in the revised PPO. They have further submitted
that Railway Board's letter dated 29,12,1999 filed as
Annexure A-1 to the 0.A., is not aimed at reducing the recomput-
ed pension as ordered by Hen'ble Supreme Court, The instructe-
ions contained in Board's letter dated 29,12,1999 are
related to the implementation of the recommendations of

Vth Central pay Commission in respect of pre!'86 retirees,

It is pertinent to mention here that the benefits of revised
pension,if any, would accrue only wee.f, 1.1,1986., oOn

the other hand, the benefit of pension recomputed after taking
into account 75% of the pay as pay element in lieu of the
running allowance in terms of the judgment of Hon'ble

Supreme Court, implemented by Board's letter dated 14,10,1997
and 8,7,1999 and further revised from time to time as per
extant instructions will continue toc be admissible to

the retired running staff from the date of retirement upto

to the date of death and to the elipible members of the
family &0 long they are alive, Accordingly, the pension

of the applicant has been consolidated and revised to the
tune of Rs, 3954 w.e.f. 1,1.1996 in reference to his pension
Rs,1310 w.e.f. 1.1,1986 as authorised in the revised pPPO NoO,.
PSB/200 dated 7.1.1999 in terms of instructions contained
in pop and PWF no, 45/86/pw(a) pPart.II dated 27,10,1997

filed as Annexure-12 to the 0,A. The revised pension payﬁent
order no, 0179034323 dated .1,2003 authorising pension to
the tune of Rs, 3954 w,e.f, 1,1,1996 has been issued to

the bank concerned. It is also submitted that the instruction
contained in Board's letter dated 29,12,1999 (filed as
Annexure A-1 to the O.A.) are in accordance with the
instructions contained in para 2 of Dop and pws office
memorandum dated 10,2,1998 regarding revision of pension

of pre 1986 pensioner/family pensioner, in terms of which
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the notional pay fixed as on 1,1,1986 as per the pay fixation
formula duly taking into account the element of running
allowance, is to be treated as average pay and last pay drawn
for the purpose of calculating pension and family pension
respectively. The DOp and PW in their office memorandum
dated 10.2.1923A25ve further clarified that no more additional
elements shall bekto the pay notionally revised as on
1,1.,1986, It is further submitted that the intention behind
these instructions were to club all the pre 1986 pensioners
together as on 1,1,1986 irrespective of the category to which
they belonged &t the time of retirement so that the wide
disparity in the amount of pension admissible to pre-1986
pensioners who retired during different spell would come

to an end and they would start drawing pension basedon the
corresponding IVvth Central pay Commission scale of pay

and all such pensioners would be treated aliEf those who
retired on or after 1.1,1986 for the purpose of consolidated
pension as ;n 1,1,1996 as recommented by Vth Central Pay‘
Commission. Lastly, it is submitted that the applicant

may submit his cléim for payment of fixed medical allowance
to the tune of Rs,100/- per month w.e.f. 1,12,1999 on the
prescribed form to his bank concerned for payment, They
have, thus, submitted that there is no merit in the Q.2

the same may, accordingly be dismissed.

i counsel for applicant has placed on record number
of judgments on the point as to how pension was computed

in case of those employees who had retired between 1.3.1973
to 5,12,1988 and they have also dealt with Railway Board's
letter dated 29,12,1999, In the judgment given by Hon'ble
Supreme Court in the case of C.R. Rangadhamaiah (supra)

the apex court held that as per Rule 2301 of the Indian
Railway Establishment Code, it is prescribed that the
claim of railway servant to pension is regulaté& by the
rules in force at the time when he resignsﬂpr is discharged

from the service of Government. The respondents, who retired




after 1,1,1973, but before 5,12.,1988 w-ere, therefore,
entitled to have their pension computed on the basis
of Rule 2544 as it stood on the date of their retirement,
ynder rule 2544 as it stood prior to amendment by the
impugned notification, pension was required to be computed
by taking into account the revised pay to be calculated on
the basis of the maximum limit of running allowance at
75% of the other emoluments,including the pay as per the
revised pay scales under the 1973 rules., It was further
held that the Full Bench of the Tribunal has rightly taken
the view that the amendments that were made ¥rkX in
impugned
Rule 2544 by the/notification dated 5.12,1988 to the extent
the said amendments have been given retrospective effect
s0 as to reduce the maximum limit from 75% to 45% in respect
of the period from January 1, 1973 to March 31, 1979 and
reduce it to 55% in respect of the period from 2pril 1,
1973 to Mareh 31, 1979 are un-reascnable and arbitrary
and are violative of the rights guaranteed under Articles
14 and 16 of the Constitution, The said W.pP.sfiled by
the Railway administration were accorxdingly dismissed.
It was pursuant to C.R. Rangadhamaiah‘'s case’ (supra) that
running allowance was taking into account while computing

the pensionary benefits for calculating the emoluments,

85 In the case of S,R, Dikingra and 23 otheré, Railway
Board's letter dated 29,12.,1999 was challenged and after
a detailed discussion and reference to various judgments
given on the point of various courts, it was held by
the principal Bench of the Tribunal as under :

"Having regard to the discussion made above, we
find that it is okligatory on the part of the
respondents to update the pay of tiie applicant as
if they were in service on 1.,1,1986, For this
purpose, as per the relevant instructions, they
will take into consideration the average emoluments
on the basis of their average pay, DA Dp and IR
which the applicants were drawing at the time of
their retirement and 20% of the basic pay without
reckoning the running allowance of 75%. aAfter fixing
the notional pay in thnis manner as on 1.3.1986,

they will add the elemgnt of 75% of running




=T e

allowance. The sum s0 arrived at shall from the basis

fof fixing pension as on 1,1,1986 as per relevant rules

~and instructions, Accordingly, we quash and set-aside

the impugned RBE No. 318/99 dated 29,12,1999 (Annexure

R=-8) and direct the respondents in terms of the
observations made above, The respondents shall also
refund the recoveries made, if any and if due, from
the pension of the applicant or reduction in their
pension, The respondents shall implement these orders
within a period of three months from the date of
communication, "

9 It is seen from the letter placed on record by the
counsel for the applicant that the respondents have taken

a decision to implement the judgment given in S.R, Dhingra's
case subject to the out-come of thg W.P. pending before
the Delhi High Court, meaning thereby that the‘applicants,

therein, would be getting the benefits as cu@kindicated ih
para :

/ (supra). In the instant case, respondents have tried to

explain the letter dated 29,12,1999, whereas it has
already been quashed and set=aside by the principal Bench
in the case of S,R, Dhingra as is seen from para 8 quoted
above. Admittedly, as per respondents' case applicant's
pension has been reduced pursuént to the Railway Board's
instructions issued from timé to time, including the letter.
dated 29,12.,1999, once the letter has already been gquashed
and set-aside by pPrincipal Bench, naturally the present

O.As » in hand, deserves to be decided on the same line

as in the case of S,R., Dhingra. apart from it, there is
another aspect of the matter, which needs to be taken into
consideration while deciding the present 0.,A. nhamely non-
compliance of the principles of natural justice, Admittedly,
in the year 1999, respondents have fixed applicant's
pension at R, 5528/=, which was reduced in april‘®2000 to
Rs.3328/= and again enhanc®nd @b to Rs.3954/-, but without
giving any details with regard to calculation as to how

the said amount has been arrived at,

Wb B

10. The grievance of applicant is vslid aw@ once his
pension had been fixed pursuant to the judgment given
by the apex court in the case of C,R. Rangadhamaiah & others

the same could not have been reduced without putting him on

notice especially when theﬁ;ﬁéaée been so much litigation on
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the issue and number of judgments have already been passed
by different Benches of the Tribunal. More-oker, -person has
a right to know the basis on which his pension has been
Calculated so that he may give & effective representation

& 2
to the authorities concerned, if he 8 aggrieved., Tn the

instant case, admittedly, neither applicant was given

the calculation as to ng nis pension has been reduced

from time to time, nor/has been given any show-cause notice
before reducing the pension, The law is well settled by now
that no order which has & civil consequences should nee be
issued without giving a show cause notice to the person

concerned,

11 n view of the above discussion, I am satisfied that

the progoesd ppO issued to the Bank'.straight-away whereby
applicant's pension has been reduced to Rs,3328 and lateron
enhanced to Rs,3954/~ cannot be sustained in law, nor can

any recovery have been made from him without giving him

a show-cause notice, therefore, pp0Os and the orders by

which respondents have tried to justify their action are
quashed and set-aside, Since the principal Bench has already
decided the matter finally, I do not think it would be

required to remit back the matter to the authorities especially
because the respondents have already decided to implement

the said judgment, Therefore, this Q0.A. is also disposed off

in terms of the judgment dated 22,1,2002 passed in 0.aA. Rho,
2225/2000, The operative portion of the said judgment has
already been guoted in para 8. « It goes without saying
that the order shall, however, be subject to out come of

the W,p, which has already been filed by Railway Administration
in Delhi High Court because ultimately what ever:éecided by
High Court of Delhi, shali be binding on both the parties.
Therefore, this 0O.A, stands diSposed_off in terms of judgment

given in principal Bench in the case of S,R. Dhingra & others,

respondents shall implement the order in terms of S.R,
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phingra‘'s case in the case of the applicant also within
a period of three months from the date of communication

of this order,

122 In view of the above, the 0.a. stands disposed off
with no order as to costs,
MEMBER (J)

GIRISH/=



