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C"EN'IRAL ADMINIS'IRATIVE '.IR IBJNAL, ALLAHABAD BEKCH? 

ALLAHABAD • . . . . . 
Original i'<r,o 1 ication No. 1350 of 200 2. 

C¥~ ~ 

this the /R day of ~l4MSL2003. 

~BLE MRS• MEER.A CHHIBBER, Ml!MB11R(J) 

Raj Kumar Tiwar i, S/o late Sri Ram Bharosey Tiwari, R/o 

28/6 Babupurwa. Colony, Kiawai Na.gar, Kanpur, WJrlcing as 

UDC in Controller ate of Qlal ity Assuranc (GS), Kar:pur. 

Applicant. 

By Advocate: In Person. 

Ver s.i s- 

1• Union of India through the Director General of 

Quality Assuran:: Depar trnent of Defence Froduc tion, 

Govt. of India, Ministry of Defence, DHQ, p.O. 

New Delhi. 

2. 'Ihe Controller, Controllerate of Quality Assurance 

(GS), P. B. No. 127, Meerpur, Kanpur Cantt. 

Respondents. 

By Advocate : Sri s.c. Misra. 
~ Q.JLDE~ 
/ 

By this O.A., applicant has sought the following 

relief Cs): 

11----- to kindly issue necessary instructions and 
directions to the respondents to grant "Effie iency 
Bar w.e.f. i.6.1974 fixing basic pay Rs. 296/- p.m. 
till 25.4.1975 and th on 26.4.75 penalty imposed 
for 3 yea.rs decreasing Basic pay to Rs. 27~ till 
2s. 4. 78 and after 3 years on 26. 4• 78 it shcu Ld be 
a.gain fixed at Rs. 296/-P.M. and then grant further 
mcx=men cs increasing Basic pay w.e.f. 1.6078 to 

Rs• 30 z/« P.M. as per rules given abdve in para 5 
Grounds of relief with legal provisions till 1.6.82 
and fur ther as per rules of th-~ Govt• of India Pay 
Ccmm iss ions & orders. 11 

2. It is submitted by thA a:pplicant that he was due 

for clearing 1E.B. on 1.6.1974 from Rs. 290 to Rs.296/-, bJ.t 

the same was eld up due to disc :iplinary proceedings. On 

26.4. 75, he was award.ea double penalty ( Annexure A-1) 

~ ~ -- ---- _ .. _ -~ 
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which reads as under :- 

"Accordingly the officer commanding imposes the 
penalty of re:luction to the Third Lower stage at 
Rs. 272 p.M. in the Time scale of pay Rs. 2€0-&-290- 
EB-6-32&-8-366-EB-8-390-10-400 from the date of 
issue of these orders on the said Sri R.K. Tiwar i 
for a period of 3 years having cummulative effect 
with further airoctions that the said Sri R.K. 
Tiwar i shall not earn any increment of pay during 
the period of such reduction. On ezpiry of 3 years 

£ran date of the reduction will have the cumrrulativ 
effect of po s tpon Lnq his future increments by 
three stages. 

It is submitted by the applicant a.f.:te: .~ ~ fL 

he should have been granted E.B. w.e.£. 1.6.74 or on 
t,Jo$ 

25.4.78 after three years, but th .... casef not ae::irled. His 

su rm ids ion is that h9 shou 1 a have been allowed to cross 
EB on 1.6.74 by raising his pay to Rs.296/- and then penalty 

imposed for 3 years at th~ stage of Rs. 29 6/- o t.11erwise 

it amounts to double j eopar dy , He has relied on FR 25{ 3) 

to suggest that men E.B. is allowed, he is entitled to 

all ear 1 ier Lnc.r-sm nts as well. B ing aggr ievad, he fil a::l 

o. A• and w. P., b.l t both were dismiss a. In SLP, however, 

the Hon 'bl suprane Court passed the following order : 

"While we are not in:::linea to grant Spe::ial leave 
to appeal against the order imposing penality, we 
are of th~ op in ion that once the per ioa of 3 years 
has exhausted during mi.ch under tn e pun ishn t 
imposed the appellant was den Led th regular incre­ 
m n ts, on e:xp iry of 3 y sar s, his monthly increman ts 
should be given to him. Mr. A.K. Srivastava, 1 er nee 
counsel says that the p,atitioner is not given such 
increments. Mr. Harbans Lal, Lear ned c ounae l savs 
says that he bas no information but he undertakes or 
behalf of th union of India that the Lro r emen cs 
shall be given to the petitioner from and the arrear 
-s shall be paid within two months from today. 
With this observation, the Spa:! ial Leave Petition 
is dismissed. n 

~~~~~·~~~ 
,__ Pursuant to th":?se ord~ e, respondents granted h Im 4. 

increment at Rs.296/- w.is.f. 1.6.82 as a result of which 

his 8 years increments wsre withheld -which is absolutely 

wrong and arbitrary bec au s e the penalty was only for 3 y~ars, 

He has also relied Jon the d ec is ion given in the case of 

Gaj ey s ingh Sharma Vs. Un ion of India & Ors annexed as 

Annexure-9 to the O.A. 
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5. The respondents have, on the other hand, submitted 

that the applicant was suspended w.e.f. 20.12.1973 on 

disciplin~runds and was issued a chargesheet on 10.7.74 

for misconduct. Though his su spsn s Lon was revoked on 

17.10.74, rut his misconduct was proved. Therefor, th~ 

disciplinary authority imposed the penalty of r educ tion of 

pay by three stages of Rs. 272/- from Rs. 290/- per month 

w. e. f. 2 6. 4. 75 for the period of three years having 

cumulative effa:t with furth a ir e.c ti.on that he will not 
earn any increment during the per ioa of such re:luction. 

6. They have further explained that the applicant was 

in the pay-scale of Rs. 260-6-290-.EB-6-326-8-366-EB-8-390- 

10-400 and was drawing Rs. 290/- as basic pay with next date 

of incran_nt on 1. 6. 74 prior to imposition of the penalty, 

rut he was required to cross EB at Rs. 'EO/- b fore he could 

get the next incremsnt. On expiry of the p nalty, th.· pay 

of th. applicant was fixoo at Rs. 284/- on 11- 6. 78 with th 

next date of in::::rem,snt due on 1.6.7~. However, the same 

was c or r sc eeo to Rs.290/- on 26.4.78 with then xt date of 

incran nt du on 11.6.78. The applicant, ho wev , filed 

a Civil Su it no. 1400/78 before III Additional Muns if, 

Kanpur challenging th?. validity of +he punishn~nt order, 

i;J1.ich was dismissed. H. f :1ea app ea l, before the qist:rict 
Judge and s o nd appeal no. 1727 of 1981 in the High Court 

of Allahabad, which too were d ~ sn issed on 22.4.81 and 

6. 7. 8 2 r espec ti vely. He then f ilea SLP (Civil) no. 11s 69 of 

1982 before the Hon 'ble s.ioreme Court, rut the Hon 'ble 
SUpremecourthad, ~dismissed thes.L.P. but it was 

o oserv a that one a the period of 3 years has ex.i-iaustoo dur in1 

which under the punishment imposed thq appellant was denied 

the regular incran ts on t.he e:xpiry of 3 Y':iars his monthly 

incr~,:mts shou1d bi':? given to him. Based on the Hon 'ble 

Suprane Crurt's ord~r, DPC mA ting was held on 12. 2.ss 

which considered the EB c Lear anc e w.-"'.f. 11.6.78, but was 

~ 
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of the op in ion that he was not found fit to cross the EB, 

rut cleared for crossing EB w.e.f. 1.6.82 only. Th~ apPlicant 

thsn f ilea o.A. no. 203 of 1991 b~for this Trimnal for 

allowing him the benef it of crossing the EB aft?x th3 stage 

of Rs. 290/- w.e.f. 1.6.74 or 1.6.77 or 1•6.78. 'Ihe Tribunal 

d irec t8d the respondents to cons 'id er the c aso of t'l-i 

applicant for crossing the E.B. w.e.f. 1.6.78 till 1.6.81 

and if the applicant is found fit for cl$aring the EB from 
an 
/ arl i.er date, hell shoulcl be given th~ same. In compliance 

of the Tribunal's order, again a r.:.?Vi~w DPC meeting was 

held on 28.9.2000 -which found the applicant unfit to cross 

the EB from an earlier date in view of his poor performance 

and conduct and again r ecommerd ed c Lear aro e w.e.f. 1.6.82 

only, i..vhich was c omrru n ic a-csd to the app Lt c an t; on 6.12.2000. 

They have, thus, subnitte:1 that there is no ill gal ity 

in tn e o!:ders p a s s ed by the respond nts. 'Jhe applicant has 

filed the presont O.A. only in October 12002. The respondent! 

have, thus, SJ.bmitted that this O.A. is barred by limitation 

as· it could have been filed with in one year from 6.12.2000. 

They have further explained that as per M:inistry of Finance 

uo No. 7743-E-III(A)/72 dated 4• 11-72 (Annexure R-1) accord- 

ing to vtiich the period of su~ension is not to be ccuntea 

for the purposes of detenn hd.ng the actual date of next 

increm nt and since the applicant was suspended, therefore, 

his date of nexll: increment worke::l.-out to be 28.3.75. Mor_ 

over as per the Ministry of Defence Meno da~ 30.11.75 

in case whP.re crossing of EB has not been considered on 

account of pend mcy of negl igenc~ ,)in such cases cannot be 

coris Id er sd with retrospective eff,cc t so long the Govt. 

se.rvant is not completely exon er a+ed and sue h cases can be 

cons id ere::! only w.e:. f. the date following the conclusion 

of a isc iplinary/vigilance case. In the instant case, on 

expiry of penalty ps::iod, the .EB in the case of th,.., applicant 

was not lifte:i by the DPC frcm 11-6.78 to 31.7.80 as he 

was not c ons Id er-ed fit to cross EB, thGre;fore, he could 

not have been c ons Id er ed w. ~. f. 1• 6. 74 as he was not 
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exonerated from the charges levelled against him. They 

~ ~ () • ". 1 1 . have referr~d FR 25 4 v,he.re1.n ... t ls c Loar y rn en t Lon ad 
A.. ~ 

that if the Govt. servant is not ccmpletely exon er a ted , 

his case for crossing the EB c anno t be c on s td er ed with 

retrospective effect fran the due aate,.en the contrary, 

such cases can be considered with eff~t from the date 

following the cone lu s ion of the a isc ipl inary/v igilance 
case. As f.ar as Headquarters I letter dated 10. 7. 19 86 is 

concern ea, they have SJ.l:m it tea that the of fie er had only 

sought a clarification and it cannot be treated as 

directive becaus ulti'11ately it was th~ DPC \·tlich considered· 

th~ case of th applicant for crossing the EB and since 

th DPC fmnd fit the applicant to cross th "EB w.e.f. 

1. 6.82 only naturally, he could not have been given the 

increments from an ear 1 Lr date. They have also explained 

that the EB ranainea in force till 31.12.1995 and that too 

was for Group 'D' employees by rJ Pay Commission, mich has 

no reliavancy as tha apPlicant belonged to Group •c• post 
at the time of consideration rfor EB. They have; thus, 

sutm itted that there is no mer it in the o.A., the same 
may, therefore, be a ign is sea. 

s. 'Ih is is a s irnple case mere on the aay when the 

person and learned counsel for the respondents and have 

also peru sea the pleadings as w 11. 

applicant was due to be considered for crossing the EB. 

He was put under suspension, ther fore, naturally, his 

case had to be kApt in the sealed cover. Thereafter, on 

the basis of tbs cha rqesn ee c, th~ charges against him were 

proved and th pena ty was irrposed on the applicant on 

26.4.75 whereby hP was given penalty of reduction to the 

third lower stage::.. at Rs. 272/- in the pay-scale of 

Rs. 2 60-6-290-6-'RB .. 326-8- 3 66-EB-8- 39 0- 10- 400j.:- for a 

period of three years with cumulative effect. 

~ 

since 
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he was awarded pun ishrnsit namrally, the reccmmendaticns 

of the DPC were not to be opened in his case and his case 

was to be considered for crossing the EB after three years 

only i.e. when the period of penalty was over. The 

respor:dents have categorically stat~ that his case was 

considered t:.)tf~PC not once, rut twice and it was found 

that ha waJ fit for crossing the EB only w •• f. 1.6.1982 

-and not for-~earli--er--years. The DPC a id not find htm:f.'fu~ 
"'" 

crossing the EB due to his poor performance. It was in 

these circumstances that £ran 1978 to 1982, the applicant 

could not get the increments because at the stage of 

crossing the EB, one be::omes a:ititle:::l for next increment 
.:: .,. EB is 

only if th:e Llifted by the Dpc. In the instant c aae, since 
e PL 

the DPC a id not find hmlto cross the EB naturally, he· " . 

could not have been granted incranents from 1978 onwards 

till he was fcund fit. Therefore, it is wrong on the part 

of the applicant to EUggest that as a result of penalty, 

his eight years increments have been wwii.thh .la. The 

increments were held only for three years upto 1978, but 

thereafter he did not earn in::ranents bec ause he was not 

al.Lowed to cross the EB by the duly constitu tea DPC. 'lhe 

applicant has not alleged any malafides aga1.nst the member s 

of the DPC, therefore, the recommendations given by the 

DPC cannot be doubted and if th.e applicant was not allowed 

to cross the EB, he has to blame h irnself for his poor 

performance and not th departm nt concerne::1. The applica.nt 

appearing in person has strenously argued that he should 

have been allowed to cross the EB before Irnpo s ing of 

penalty and then his pay should have been reduced. '!his 

argument is not even open to him because he hatchallenged 

the order of penalty right from the Tribunal to the Hon 
1
ble 

supreme Ccurt and all the courts had not accepted his 

contention on th is po int and the Hon 'ble SJ.preme Court 
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had a1so observed that after penalty period is over, his 

increm ts should have been given to him. For that purpose, 

he had already been considered by the DPC and informed that 

he was found fit for crossing the EB only w.e,.f. 1.6.1982, 

th refore, I do not find any filegality in the orders 

passed by th respondents. The O.A. is accordingly 
- a ism is sea with no order as to costs. 

MliMBER (J) 

GIRISH/- 


