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Reserved.
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CENTRAL ADMINISTRATIVE 1R IBUNAL, ALLAHABAD BENCH?

ALLAHABAD.

Or iginal Apnlicatvon No, 1350 of 2002.

this the l day ofﬂxy Q._Qg2003.

HON'BLE MRSe MEERA CHHIBBER, MEMBER(J)

Raj Kumar Tiwari, S/o late Sri Ram Bharosey Tiwari, R/o
28/6 Babupurwa Colony, Kidwai Nagar, Kampur, working as

UDC in Controllerate of Qual ity Assurance (Gs), Kampur.

Applicante.
By Advocate : In Persone.
Ver sas.
1e Union of India through the Director General of
Quality Assurance Depar tment of Defence Production,
Govte of India, Ministry of Defence, DHQ, P.0O.

New Delhi.

2e The Controller, Controllerate of Quality Assurance

(GS), P.Be. No, 127, Meerpur, Kanpur Cantt.

Regpondentse

By Advocate s Sri SeCe Misrae.

OR D ER

By this OesAe., applicant has sought the following
relief(s):

e t0 kindly issue necessary instructions and
directions t© the respondents to grant Efficisncy
Bar We2efe 146.1974 fixing basic pay Rse 296/= peme
till 254401975 and then on 26e.4.75 penal ty imposed
for 3 years decreasing Basic pay to Rse 278 till
2504478 and after 3 years on 26¢4.78 1t shcould be
again fixed at Rse 296/-P.M. and then grant further
increments increasing Basic pay we=efe 1.56.78 to
Rse302/= P.M. as per rules given abdve in para 5
Grounds of relilef with legal provisions till 1.6.82
and further as per rules of the Govte of India Pay
Commissions & orders."

2e It is submitted by the applicant that he was due
for clearing Ee«Be ON 1641974 from Rse 290 +0O Rse296/-, bat

the same was{;eld up due to disciplinary proceedings. On

2604075, he was awarded double penalty ( Annexure a-1)
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which reads as under :-

"accord ingly the off icer command ing imposes the
penalty of reduction to the Third Lower stage at
Rse 272 P.M. in the Time Scale of pay Rse 280=6-290-
EB—6-326-8=366-EB-8-390-10-400 from the date Of
issue of these orders on the said Sri R.Ke Tiwari
for a period of 3 years having cunmulative effect
with further directions that the said Sri R.K,
Tiwar 1 shall not earn any increment of pay dur ing
the period of such reduction. On expiry of 3 years
from date of +the reduction will have the cummulativ
effect of postponing his future increments by
three stagese

3e It is submitted by the applicant atie thrae pe.acwa‘

he should have baen granted EeBe WeSefe 1e6e74 Or On
was
25.4.78 after thres years, but the casef not decided. His

submigsion is that he should have been allowed to cross

EB on l.6¢74 by raising his pay to0 Rse 2206/~ and then penalty

imposed for 3 years at the stage of Rse206/- otherwise

it amounts to double jeopardy. He has rel iad on FR 25(3)

to suggest that when E.Be. 1s allowed, he is entitled to

all earlier increments as well. Being agor ieved, he filad

OeAe and W.Ps., hut both were dismissed. In SLP, however,

the Hon'ble Supreme Court passed the following order :
nwhile we are not inclined to crant Spescial l=ave
to appeal against the order imposing penality, we
are of the opinion that once the period of 3 years
has exhaisted dur ing which under the punishment
imposed the appellant was denied the regular incre-
ments, on expiry of 3 years, his monthly increments
should be given to him. Mr. A.K. Srivastava, learnec
counsel says that the petitioner 1s not given such
incrementse. Mr. Harbans Lal, lsarnad counsel says
says that he has no information but he under takes or
behalf of the Union of India that the increments

shall be given to the petitioner from and the arrear
-5 shall be paid within two months from todaye.

With this observation, the Special Leave Petition
is dismissede."

o w Ao d Ly ofliCauk ek B

4o . Pursuant to these orders, respondents granted him
increment at Rse 206/= WeSefe 1e¢6482 as a result of which

his 8 years increments were wlthheld vhich is absoln tely
wrong and arbitrarv because the penalty was only for 3 years.
He has also relisd on the decision given in the case of

Gajey Singh Sharma Vs. Union of India & Ors annexed as

Amnexure=9 to0 the Oe2e P



Se The regpondents have, on the othar hand, submitteg
that the applicant was suspended weoefe 20¢12+1973 on

disc iplina:l)grounds and was issued a chargesh=et on 10.7.74
for misconducte. Though his suspension was revcked on
17«10«74, but his misconduct was proved. Therefore, the
disciplinary author ity imposed the psnalty of reduction of
pay by three stages of Rse 272/~ from Bse 290/- per month
WeBefe 2644475 for the period of three years having
cumulative effect with further direction that he will not

earn any Increment dur ing the per iod of such reduction.

6e They have further explained that the applicant was
in the pay-scale Of Rse 260~ 6=290=EB~6-326=8=366-EB~8= 390~
10-400 and was drawing Rse 290/~ as basic pay with next date
Oof increment on 1.6.74 prior to imposition of the penalty,
but he was required +o cross EB at Rse 20/- before he could
get the next increment. On expiry of the penalty, the pay
of the applicant was fixed at Rse 284/- On 11.6¢78 with the
next date of increment due on 1.6.79. However, the same

was corrected 1O Rse290/= ON 2644478 with the naxt date of
increment due on 11.6478¢ Th2 applicant, howsver, filed

a Civil suit no. 1400/78 before III additional Muns £
Kampur challenging the validity of the punishment order,
vhich was dismissed. He filed appeal before the fgistrict
Judge and second appeal no. 1727 of 1981 in ths High Court
of Allahabad, which too were dismissed on 22.4.81 and

Ge7e82 respectively. He then fileg SLP (Civil) no. 115690 of
1982 before the Hon'ble supreme Court, but the Hon'ble
Supreme Court had, hmﬁ&.’d ismissed the S.L.P. but it was
observed that once the per iod of 3 y=2ars has exhausted durin
which under the punishment imposed the appellant was denied
the regular increments on the expiry of 3 y2ars his monthly
incraments should be given to hime. Basad on the Hon'ble
Supreme Court's order, DPC meeting was held on 12.2.85

which congidered the EB clearance we=.f. 114678, but was

.




of the opinion that he was not found fit to cross the EB,
but cleared for crossing EB wWe@efe 146482 oOnlye. The applicant
then filed OeAs noe 203 of 1991 before this Trilunal for
allowing him the benefit of crossing the EB after the stage
OFf Bse 290/~ WeSefe 106074 OF 1e6e77 Or 1e6+78. The Tribunal
directed the respondents to consider the case of the
applicant for crossing the E.Be We=efe 1e6.78 till 1.6.81
and if the applicant is found fit for clsaring the EB from
/Zr;rl iar date, he should be given the same. In compliance
-of the Tribunal's order, again a revisw DPC meeting was
held on 28.9.2000 which found the applicant unfit to cross
the EB from an earlier date in view of his poor performance
and conduct and again recommended clsarance we€efe 1.6482
only, vhich was comminicated to the applicant on 6.12.2000.
They have, thus, submitted that there is no illegality
in the orders passed by the respondents. The applicant has
filed the present Ce.A. only in October'2002. The respondent:
have, thms, sabmitted that this CeAs. 1s barred by limitation
as it could have been filed within one year from 6.12.2000.
They have fur ther explained that as per Ministry of Finance
UO Noe 7743-E-III(A)/72 dated 4e.11e72 (Annexure R-1) accord-
ing to which the period of suspension is not to be counted
for the purposes of detemmining the actaal date of next
increment and since the spplicant was suspended, thersfore,
his date of next increment worked-out t©0 be 28.3.75. More-
over as per the Ministry of Defence Memo dated 30.11.75
in case where crossing of EB has not been considered on
account of pendency of negl igence)in such cases canmnot be
consider=sd with retrospective effect so0 long the Govte
servant is not completely exoneratad and such cases can be
considered only wecefe the date following the conclusion
of disciplinary/vigllance case. In the instant case, on
explry of penalty pe iod, the EB in the case of the applicant
was not lifted by the DPC £from 11.678 to 31.7.80 as he

was not considered fit to cross EB, therefores, he could

not have been considerad wecefe 1e¢60¢74 2s he was Mot
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exonerated from ths charges levelled against him. They
hava'\referrszdrm 25(4) vherein it is clearly mentioned
that if the Govte. Servant is not completely exonerated ,
his case for crossing the EB camnot be considered with
retrospactive effect from the dque date,@n th= contrary,
such cases can be considered with effect from the date
following the conclusion of the disciplinary/vigilance
case. As far as Headquarters' letter dated 10.7.1986 ig
concerned, they have salmitted that the officer had only
sought a clarification and it cannot be treated as
directive because ultimately it was the DPC which congiderzd
the case of the applicant for crossing the EB and since

the DPC found fit the applicant to cross the EB weesfe

1« 6482 only naturally, he could not have been given the
increments from an earlisr date. They have also explained
that the EB remained in force till 31.12.1995 and that too
was for Group 'D' employess by IV Pay Commission, which has
no relevancy as the applicant belonged to Group 'C' post
at the time of consideration #£6r EB. They have, thus,
submitted that there is no merit in the O.A., the same

may, therefore, be dismissed.

s I have hsard thehapplicant- vﬁo"haStappeafedizin
person and learned counsel for the respondents and have

also perused the pleadings as well.

8e This is a simple case vhere on the day when “the
applicant was due to be considered for crossing the EB.

He was put under suspension, therefore, naturally, his
case had to be kept In the sealed cover. Thareafter, on

the basis of the chargesheet, the charges against him were
proved and the penalty was imposed on the applicant on
26e4.75 whereby he was given penalty of reduction to the
third lower stage:. at Rse272/- in the pay-scale of

BS @ 2 60= 6= 29 O 6= EB- 3 26~8= 3 66— EB-8— 390~ 10-400/- for a

perlod of three ysars with cumulative effect. Since

o



he was awarded punishment naturally, the recommandatios
of the DPC were not to be opened in his case and his case
was to be considered for crossing the EB after three years
only i.=. vhen the period of penalty was overe. The
regpordents have categorically stated that his case was
considered by the DPC not once, but twice and it was found
that he wasf fit for crossing the EB only WeZefe 1.6 1982
and not for earlier yvearse The DPC did not find him%éo
crossing the EB due to his poor performance. It was in
these circumstances that from 1978 to 1982, the applicant
could not get the increments because at the stage of
crossing @?BEB, one becomes entitlad for next increment
ofly if the [1ifltsed by the DpC. In the instant case, since
the DPC did not find him to cross the EB naturally, he
could not have been granted increments from 1978 onwards
till he was found fit. Therefore, it is wrong on the part

of the applicant to suggest that as a result of penalty,

increments were held only for three years upto 1978, but
thereafter he did not earn increments because he was not
allowed +0 cross thes EB by the duly congtituted DPC. The
applicant has not allegad any malafides against the mambers
of the DPC, therefore, the recommendations gilven by the

DPC cannot be doubted and if the applicant was not allowed
o cross the EB, he has to blame himself for his poor

per formance and not the department concerned. The applicant
appearing in person has strencusly argued that he should
have been allowed to cross the EB before imposing of
penalty and then his pay should have been reduced. This
arqument is not even open to him because he has\schallenged
the order of penalty right from the Tribunal to the Hon 'ble
Supreme Court and all the Courts had not accepted his

contention on this point and the Hon'ble Supreme Court
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had al so observed that after penalty period is over, his
increments Bhould have been given to hime For that purpose,
he had already been considered by the DPC and informed that
he was found fit for crossing the EB only we2efe 14641982,
therefore, I do not find any idegality in the orders
passed by the respondentse. The O.A. is accordingly

dismissed with no order as O costse

e

MEMBER (J)
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