
RESERYlU~ 
CENTR~L lDMINISTRATIVE TRIBUNAL 

ALLAHtBtD BENCH : ALL4HAB.AD .; . 
. • 

ORIGIN,L APPLICATION N0.1327 PF~roo2 
ALLIIHABIID THIS '.l!IE ~ ~ DAY OF r'N»- 8)03 ' . 

HON'BLE MAJ~ GEN. K. K. SRIVAST~VA ,MEMBER-A 

HON'Illi]LM.B& AA ~ .. BH A.T.NJ.gJ~M~U3];.H::.J _;__ 
I 

~r1 R. K. Anend, 
son of Late·S1ri K.G. Anand 
resident of H.No.32, · 
Sector 7, Urban Estete, 
Gurgaon - 122>01, 
presently posted as Joint Comtroller of 
Defence Accounts, 
Pr. CD& (Pensions), 
.Allahabad - 211014. • •••••••••••••••.• Applicant 

( tpplicent in person) 

Versus 

1. Union of India, 
thrOUWl Defence Secretary, 
Ministry of Defence, 
South Bbock, 
New Delh 1 - 110001. 

2. D1 e Chairm~n, 
Union Public Service Commission, 
Dholpur House, 
Shahjahan Road, 
New Delhi - 110011. 

Controller General of Defence Account~, 
West Block - V, 
R. K. Purem, 
New Delhi - 110066. 

Pr. Controller of Defence Accounts (Pensions), 
Draupad t Ghat, 
Allahebad - 211014. 

3. 

4. 

5. Sh. N. Neih sial, IDJ.\S, 
IF~(NC), HQrs, 
Northern Commend, 
Udharnp ur ( J&K). 

(By ,Advoce.te Shr1 G. R. Gupta) 

• ••••••••••• Respondents 

!IQ:I:T~BL~_MJJ_QfilL K.&.~•-.§fil.Y.! STlYj.JrtJ~l:.~.B=J- 

In this o.i filed und er section 19 of 4dmin1streti' 

Tribunels Act 1985, 1:he applicant h e s p ray ed for the followi 
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rel 1efs:- 

"1) '.Ihet the pen el for the selection of officers to 
the Sel"lior Administretive Grede of Indian Defence 
Service (IDAS} constituted by the DPC- meeting of 
7.5.0002 mey kindly be quashed. 

11)'.llrnt, tt1e respondent~ 1 ~t6 4 he directed to exp ungs 
such entries Ln applicent' s record that have edv er sel v 
effected his promotion end were mede without following 
the laid down procedure of properly advising the 
eppl ic~nt. 

11i)'.1lrnt, it is further preyed tiHit respondents-1 to 4 
he directed to order applicant's promotion tbcthe 
Senior lidministretive Grade of IDAS -wef due date and 
prior to his juniors already promoted. 

tv)D1et, the applicant should be granted his promotion 
with ell consequent1el benefit~ iri the order of 
seniority end with financial benefits. 

v)l'het, suitable compensation may kindly be granted 
to the appl tcan t for his 111 egel mental torture and 
humiliation. 

vi)llrnt, eny other cost or relief as your lordship mell 
deem fit and proper in the facts and c Ircumsbenc es of 
the ce se, 

~ vii)'.lhat, the applicant pr~ys 111at the respondent 3 
be directed to~bring the orders of ·promotion of all 
juniors on record e nd therevfter quash the same." 

2. The fl?cts. of 111 e case, in short, ere that 111 e 

epplicent was eppointea to the Indian Defence Accounts Service 

( in short IDAS') on 12.07.1979. n1 e appl 1cant wEis promoted es 

Deputy Controller with effect from 12.07.1983. In March 1991 

the 1;'ppl icant was promoted to the rank of Joint CD_A and was 

promoted to the selection gred e of Joint CDA in July 1994. 1l1 

applice.nt filed O.A. No.1936/0l before Principal Bencl of this 

Tribunal which was finally disposed of hy order de t ed 12.11.roo 

ordering the respondents for re-consideretion of tl1e applicant 

claiming for promotion to Senior aministrative Grade ignoring 

uncornmuniceted 'good' gradings. il1e respondents challenged 

the order of the Principel Bench dated 12.11. 0001 before 

Ifon•·ble High Court of Delhi •. 1l1e Hon'ble Hi~1 Court by order 

dated 27.02.0002 upheld the judgment of the-Principal Bench 



---- 

' I 

-3- 

dated 12.11.roo1. Bespondents no.1 ~nd 3 reported holding of 

Review DPC on 16.04.2)02 in compliance with the Principcl 

Bench order aeted 12.11.roo1 and a s per applicant they geve e 
I . 

false undertaking to teke final decision •very shortly' 1n 

order to avoid action eg£inst tt1em in contempt proceedings 

before Principel Bench of this Tribunal. The Union of India 

~na others filed SLP before Hon'ble Supreme Court on 02.os.roo2 

and tl eir Civil AppeF.l No. 7061/02 is pending before Hon 'ble 

Supreme Court. ll1e applicant has alleged tlrnt respondent noe;1 

and 3 held DPC on 07.05.2)02 recommendi_ng promotion of some 

officers jbnior to tl1e epplic~nt adopting a procedure whid1 is 

in violt:ition of judicial orders end directions on tt1e subject. 

D1e respondents issued 0 promotion order aeted oa.10.roo2 in 
respect of· junior off Icers superseding the appl 1cant. Hence 

this o . .A. which hes been contested by tt1e respondents by filing 

CA. 

3. Shri R. K. Anand, eppl 1cant epp ea r ed in person end 
' 

submitted that the suitability of tt1e applicant has not been 

considered in an objective ~nd impartial manner. lhe applicant 

hes alleged thet the DPC has not teken all the msterial facts 

into considereti'on es they· were not brought to tt1 e notice of 

DPC by respondents which h as resul tea in grave error of law. 
1l e applicr,nt further submitted tt1et equality of p rome t ton has 

been den-1ed to the applicant end ·11e has been discriminated 

e~einst in tl e matter of promotion in violetion of Articles 14 

end 16 fl) of tl1e cohstitution. 

4. n1e applicant also ergued ti1at no adverse remark has 

been communicated to him since 1986. However, if there was 

rmytl1 ing which were adversely effecting tl1e promotion ch enc es 

they should have been communicated to him. In1,the event of 

L 
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non-communicetion of eny eaverse entry and denying tlie promotion 

tantamounts to violrtion of promciple~ of ne tural justice. :Ihe 

- applicpnt hes placed reliance on the judgment of Hon1ble Supreme 

Court in U.P. Jel Nigt:lm end Others versus P.C. Jain and others 

1996 (1) SLR 743. :lh e appl Leant h e s el so ergued thet the action . 
of the respondents is in contravention to ti1e provisions of 

Government of India, Department of P & i ROM No.21 ..011/1/77 

Estt dated roth Jan 1978 end also Government of Lnd La , Cabinet 

SecretPriat - o .M. No. 51/5/72 Estt. (Ji) de t ed 20.os.1972. 

' s. Opposing tt. e claim of the applicant Shri G. R. GuptE', 

leerned counsel for the respondents submitted thet the applican't 

has tried to hide certain facts by not stating in the O.A. 

enywhere ti1at the Review DPC was held on 17.04.2)02 in complianc 

to the order of the Principal Bench of this Tribunal dated 
- . 

12.11.01 passed in o.i. no.1936/01. n1e recommendation of DPC 

could not be implemented since the depertment filed SLP before 

Hon1ble Supreme Court and the same \.JBS edrnitted on 10.05.8)02. 

Leave -wes grented .and the impugned order was stEiyed by Hon'ble 

~upreme Court on 25.10.2002 in the SLP filed by the department. 

In view of this it wes decided to request for holding a DPC » 

on 07.05. 2)02. At thi~ moment the eppl icent refuting the 

version of the Lsarned counsel for the respondents submitted the 

ti1e stey is in respect-of 1i1e DPC held in November 2002 pursuant 

to ti1 e order ~ passed by Principal Bench on 11.11.roo1 which 

wes upheld hy Hon 1ble High Court of Delh 1 by order dcted 27.02.0 

In the p r e serrt ce se the applicant submitted that he hes 

challenged the DPC held on 07.05.8::>02. 

r . 

6. '.lh e 1 eflrned counsel for the respondents suhmi tt ed ti1 at 

adverse remarks contained in tile JCR ere to be communicated es 

per tl1e extent orders. The DPC considered the ca se of the 



, 

- 5 ... 

applicent- on the lrnsis of overall performance of the applicant 

end did not fina tl1e applicant fit to be promoted to Senior 

Adrnini~tr~tive Grede. 

7. '.ll1e leerned c~unsel for ti1e respondents furti1er submitte 

thEtt this Trihunel cannot; sit in eppeal over the decision of tt1e 

DPC. '.ll1e o.A. is bereft of ~ny merit end is liable to be 

a ismissed. 

8. We have h ee rd the counsel for the parties. carefully 

c~nsiderea ti1eir submissions and perused records. 

' 9. 1h e present controversy is regerd ing ti1 e appl icent' s 
promotion from Selection Grede of Joint qDA to ti1at of Senior 

&aministrative Grede. :lhe present petition las been filed 

challenging ths recornrnendE>tion of DPC held on 07.05.8)02. 

~amittedly tt1e epplicent was not communic~ted anyti1ing adverse 

nor was any advice of deficiency or decline in performence 

given. '.Ihe contention of the applicc·nt ttH1t he was not given 
I ' eny opportunity for improvement hes not been denied by the 

re~pondents. :therefore, tt, is t:1spect lad to be kept 1n mind by 

the DPC while assessing the ever<1ll performance of tt1.e 

Besides respondents h av e nosh er e stated thet the name of the 

app'l icent wes considered by the DPC on 07.05.2002 and that ti1e 

applicent was not found fit. 

. 
10. We would like to quote certain decisions before we 

- arrive et the conclusion. It has been decided hy ti1e Jebelpur 

Bench of thfs Tribunel in tn e ce se of Mohen Gupta Versus State 

of M.P. reported in (1994) 26 ,re pege 878 tl10t taking into 
eccount un-~ommunicated adverse rem~rk by tt1 e DPC vitiates 1:b e 

essessment of 1he merit~ '.Ihe Jebalpur Bench of the Tribunal h a 

held es und er s « 
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''Before we part, we may el~o mention the.t the High 
Court of Madhya Prader.h, in the e e se of Sh tvanand 
P'r a sad Vs. Union of Indie, bas·tie1a thet downgrading 
th.e remarks by the reviewing authority without recording 
reasons end which has bearing on the promotion avenue 
of Bn individuel, amounts to adverse r~marks and if not 
communic8ted tt1e concerned officer, tl1e same have to 
be ignored. D1erefore, tt1e downgreding done by tt1e 

· reviewing authority in tt1 e year 1989-00 h els to he 
adjudged in the lig1t of the judgment of th e Hig1 

_ Court es weli as tt1e observations mede by us in the 
body of the judgment. We can und er sband the reviewing 
eutl1ority expressing opinion about tl1e performence of 
an officer for good reasons but, ~ltering down gradation 
with out recording ree sons h F ·s to he ignored. u 

From p erusal, of tecord it app ears til et the f:IPPl icant hes never 

been communfce ted eny edverse r_emerk oz, drop in performence. 

'.ll1 erefore, the DPC h ad tp consider th is es!Ject for prop)'1' 
assessment. We would like to eb serve tl1at tl e career prospects 

of en officer depends upon assessment hy Reporting Officer/ 

Reviewing Offices/Accepting Amtl1ority. We would like to refer 

to the oh servetions of the Hon 'hl e Supreme Court in R. s. Dess 
' 

Versus Union of India reported 1n AIR 1987 (s.c.) 593. 

0It e en not be sa Id now-a-deys, if one is aware of tn e 
facts end currents of life, tl1et simply beceuse 
categorisation and judgment of the service record of 
officers are in tl1 e hands of senior officer is a 
sufficient safegn~rd. lh ere has been considereble 
erosion in itrltrfnsic;; sense of feirne~s and justice 
in tl1 e seriior officer~ by ell concerned, From th e ..... , ~ 
instances of conduct of many, sbme of senior officers 
end men in hi~1. position, it cennot be seid tilet such 
erosion is not only unjustified." 

Similarly tn e Hon'ble Supreme Sourt in tl1e e e se of s. 
' Remd1endren Reju Versus Stete of erissa reported in 1994 (28) 

Administretive Tribunels Ceses pege 443 hes meae the following 

ob serve.tions: - 

"'.ll1is ce se would estehlish es a stark reality tl1~t 
writing confidential reports leers onerous responsibi- 
1 ity on the reporting officer to eschew his subject1- 

·v1ty .end personal pr~judices or proclivity or · 
Dredileetions and to meke objective assessment. It is 
needless to emph esise th et the career prospects of e 
subordinate officer/employee lergely depends upon the 
w0rk end cl1eracter assessment by ti1e reporti~g officer. 
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~1e latter d1ould edopt fair, ohjeqti~e, disp~ssionate 
and constructive co~mends/comments in. estimating or 
assessing tt1e cl1erect~r, ability, integrity and 
resr1onsil1111ty displayed by the Officer/employee 
concerned during.tt1e relevant period for tl1e above 
bhjectives if not strictly edhered to in making en 
honest flssessment, the -p rosp ee t end career of the 
subo rd i nat e officer being ·p~ to gre~t jeopardy. 11 

Relying on the judgments of Hon'hle Supreme Court, this Tribum 

took similar view in its order deted 17.8.1995 in o. A. t{o.1837/ 

in the ce seoof Udey Krishna Versu~ u.o.r. end Others~ 

Jl. In view of the ob serva t Lons made hy Hon'hle Supreme 

Court in the judgment referred to above 'We heve no h es i te t ton 
I in observing tl1et the possibility cannot he ruled out thE-t the1 

could be suet e Rep0rting Ofi'icer/Reviewing Officer of the 

~pplicent ~,o did not PO~~e~s enou~1 coarege t0 face open 

- confrontetion with the appl 1ce.nt, hut at tl- e same time intended 
, , };.:s~~~ 

to settle personal score by epe(l!~g tt1e applicant's career 

p rospec t s by giving remerks which may 'bot he communicable but 

~t tb e same time mar~ prospects of h 1,.s promotion to high er grad 
I 

end thereby the applicEint hes become victim of bias and prejud1 
, 

of such Reporting Officer/Reviewing Officer. Bombay Bench of 

~1is Tribunal in case.of Gange ll:1ar Reo Versus Union of India 

and Oili1 ers (1993) ~3 ATC 680 'held that.-drop in stfrndard of 

p errormence as compar ed to p erf'ormanc e of previous ye~rs are 

required to be comrr:uniceted to the employee even ~hen the 

entiies i~ confidential reports are not strictly a~verse. n,e 
- 

Hon'hle Supreme Court in tlle ce s e of U.P- • .Tel Nigam end Others 

Versus r ,c. Jain and o tn ar s 1996 sec (L&S) 519 h as held that 
downgrading 0f en:bry can he edverse. Beasons for such ~ ch e ng e 

in the greding r.iust he recorded in tl1e n er sone l file end the 

employee must be informed of the cl1snge ir tlie form of edvice, 

oth erw Ise the downg_reding cannot; be sus te Ined , 

12. In view of our discussion and ce se lew cited, the o:A 
is pertly allowed. :Ih e respondents e r e a irected to communicate 
r: 
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the remarks which may be in the nature ef being adverse and 

also downgrading in over all assessment, if any, done ef'f'ect ing 

the promotion of the applicant to the Senior Administrative 

Grade, to the applicant uithin a period of one month from the 

date of cammunicat·ion oft this order. Representation, if, eny 
/ 

f i!,ed by the applicant for expunction of such remarks be 

disposed of within a period of two months from the date of 

receipt of the r~presentation arid if the remarks/grading 

are modit iec._s a result of the representation· a Review OPC, 

to consider, fresh empanelment of the applicant, be conveneq 

for Senior 'Administrative Grade. It,has also been sub1uitted 

by the applicant that probably a Revieu DPC has been held 

but the outcome of' it is still auaited. In case the applicant 

makes the grade for promotion in Revieu DPC he shall be 

entitled for all consequential benefits including arrears of 

pay and seniority o"the'ruise the applicant shall ba inf or med 

of the result of the Review OPC immediately after_ its 

recommendations are approved and received back by the 

department. 
I 

13. There shall be no order as to costs. 

V Membe~-J f'lember-A 

/Neelam/ 

\ 

/ 


