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CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH : ALLAHABAD

ORIGINAL APPLICATION N0.1327 OF, 2002
ALLAHABAD THIS THE ASK D&Y OF Rwgwed 2003

HON'BLE MAJ. GEN, K.K. SRIVAST4V4 ,MEVBER-A
HON'BLE MR, &, K. BHOTNACGAR.MEMBER=J ______

Shri R.K. &nend s

son of Late Shri K.G. 4nand
recident of H.No,32,

Sector 7, Urhan Estete,
Gurgeon - 122001,

presently posted as Joint Comtroller of
Defence Accounts,

Pr. CDA (Pensione),
Allshehed - 211014, shesbsbessstnassapplicant

 ( #pplicent in person )
Versus

1. Union of India,
through Defence Secretery,
Minietry of Defence,
South Bbock,
New Delhi - 110001.

2, The Chairmen,

Union Publice Service Commission,
Dholpur House,

Sheh jehan Roed,

New Delhi - 110011,

3. Controller Generel of Defence Accounts,
We"t B].OC o V,
R.X. Puren,
New Delhi - 110066,

4, Pr, Controller of Defence Accounts (Pensions),
Dreupedi Ghet,

Allshebad - 211014.

S Sh. N. Neiheiel, IDAS,
IF&(NC), HQrs,
Northern Comrend,
Ughampur (J&K).

(By Advocete Shri G.R. Gupte)

.O.l..'.....RespondentS

O RBRDEDR

EON'BLE_VA4J_GEN K.K. SRIVASTAVA MEWBER-_
- In thie 0.8 filed under cection 19 of &dministreti

Tpibunele dct 1985, the spplicent has preyed for the followi
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reliefes-
"i) et the penel for the selection of officers to
the Senior 4ddministretive Grede of Indlan Defence
Service (IDAS) constituted by the DPC meeting of
7.5.2002 mey kindly be quashed.
ii)Thet, the respondents 1 %5 4 be directed to expunge

such entries in applicent's record thet have adversely
effected his promotion and were mede without following

the 1213 down procedure of properly advising the
appl icent,

111) Thet, 1t 1s further prayed thet respondents 1 to 4

he directed to order epplicent's promotion th-the
Senior &dministrative Grede of IDAS wef due deate and

prior to his juniore 2lreedy promoted. :

fv)heat, the applicent should be grented his promotion
with 211 consequentiel benefits in the order of
seniority end with finencial henefits.

v)Thet, suiteble compensation may kindly be granted

to the applicant for his 1llegel mental torture and
humiliation,

vi)het, eny other cost or relief &s your lordship mey
deem fit and proper in the fects end circumstences of
the cese,

vii)hat, the applicent prays thet the respondent 3

" he directed to'bring the orders of -promotion of &ll
juniors on record end thereafter quash the seme."

o The fecte.of the cese, in short, ere that the
applicent was eppointed to the Indian Defence Accounts Service
(in short IDAS) on 12.07.1979. Te spplicant wes promoted es
Deputy Controller with effect from 12s07.1983, In March 1991
the epplicant was promoted to the rank of Joint CDA and wes
promoted to the selection sgrede of Joint CDA in July 1994, The
spplicent filed 0.4, N0.1936/01 before Principsl Bench of this
Tribunel which wes finally disposed of by order deted 12.11.200
ordering the respondentes for re-consideretion of the appliceant
elaiming for promotion to Senior Administretive Grade ignoring
uncommunicated ‘good ' gredings. The respondents chell enged
the order of the Principel Bench deted 12,11.2001 before
Hopthle High Court of Delhi, The Hon'ble High Court by order

deted 27.02.2002 upheld the judgment of the Principal Bench
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doted 12.11.2001. Respondents no.1 and 3 reported holding of
Review DPC on 16.04,.2002 in compliance with the Principel

" Bench order deted 12.,11.2001 a'nd es per applicent they gave &
felse underteking to teke finel decision ‘very shortly'® in

order to svoid action sgeinst them in contempt proceedings
before Principal Bench of this Tribunel, The Union of Indis
end others filed SLP hefore Hon'ble Supreme Court on 02,05,2002
and their Civil 4ppesl No._7061/02 is pending hefore Hon'ble
Supreme Court. The spplicant hee elleged thet respondent nog.1
and 3 held DPC on 07.05.2002 recornmending promotion of some
officers junlor to the epplicgnt edopting a2 procedure which is
in violetion of judicisl orders end directions on the subject,
Ihe respondents iscued 2 p‘romotionA order deted 08.10,2002 in
respect of junior officers superseding the applicant. Heﬁce
this O0.A. which hes been contested by the respondents by filiné
ca, '

3. shri R.X. dnand, spplicant appeered in person and
submitted that the sulitebility of the spplicent hes not bheen
considered in en oﬁjective end 1mpart1al menner, Ihe appliecent
has alleged.that the DPC has not teken 211 the meterisl facts
into considerstion ss they were not brought to the notiee of
DPC by respondents which hes resulted in grave error of law.
The epplicent further submitted thet equelity of prométion hes
been denied to the epplicent end he has heen diseriminated
egeinst in the matter of promotisn in violation of Articles 14

end 16 (1) of the constitution,

4, , he applicent elso ergued thet no edverse remark has

been communicated to him since 198_6. However, if there was

~ anything which were 2dversely effecting the promotion chences

' they should have been communicated to him, In,the event of
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non-communicetion of eny sdverse entry and denying the promotion
tenterounte to violetion of promciples of neturel justice. The
applicent hee pleced relisnce on the judgment of Hon'ble Supreme
Court in U.P. Jel Nigem end Others versus P.C. Jain and others
1996 (1) SLR 743, Te epplicent hes sleo srsued thet the sction
of the respondents is in contravention to the provisions of
Government of Indis, Depertment of P & & R OM No.21 011/1/77
Estt deted 30th Jan 1978 end elso Government of India, Cebinet
Secreteriat- 0.M. No.51/5/72 Estt.(A) deted 20.05,1972,

5. Opposine the cleim of the epplicent Shri G.R. Gupnte,
leerned counsel for the respondents submitted that the applicanf
hee tried to hide certein facts by not stating in the 0.4.
enywhere that the Review DPC wes held on 17.,04.2002 in complianc
to the order of the Principsl Bench of ﬁlis’Tribunal deted
12.11.01 passed in 0.4, no,1936/01. Te recommendation of DPC
could not bé implemented since the department filed SLP before
Hon'ble Supreme Court and the seme was adumitted on 10,05.2002.
Leave wes grented and the impugned order was stayed by Hon'ble
Suprere Court on 25.]0.2002 in the SIP filed by the department,
TIn view of this it wees decided té request for hold%ng & DPC

on 07.05.2002. At this moment the epplicent refuting the
version of the leerned counsel for the respondents svbmitted the
the stey is in respect of the DPC held in November 2002 pursuant
to the order we&fpassed by Principel Bench on 11.11,2001 which
wes upheld by Hon'ble Hich Court of Delhi hy order deted 27.02.0
In the present cese the epplicent submitted thet he hes

chellenged the DPC held on 07.05.2002. ' 3

Be The lesrned counsel for the respondents sdbmitted thet
edverce remerke contzined in the ACR ere to he conmnmuniceted es

per the extent orders. The DPC considered the cese of the
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applicant on the basis of overall perfofmance of the spplicant
and dld_not find the epplicent fit to be promoted to Senior
&dminictretive Grede.

e The leerned counsel for the respondents further submitte
thet thie Tribunel cannot sit in eppeel over the decision of the
DPC, The O;A. ie hereft of eny merit end is lisble to be

dismicssed. s

8. We have heerd the counsel for the parties, carefully

eoneidered their submissions and perused records.

9. The present controvefsy ie regarding the applicant's
promotion from Selection Grede of Joint GDA to that of Senior
taminicstretive Grede. The present petition has been filed
chgllenging the recommendetion of DPC held on 07.05.2002,
ddmittedly the epplicent wes not}communicéted anvthing adverse
nor wes any advice of deficiency or decline in performence
eivene. >B}e contention of the applicent that he was not given
any oppdrtunity for improvement has not been denied by the
respondents. Therefore, this aspeet had to bhe kept in mind hy
the DPc'while esceseing the everall performence of the énplicen
Besides respondents heve nowhere stated thet the ﬁame of the
appl icent wes coﬁsidered bj the DPC 6n 07.05.,2002 and that the

epplicent wes not found fif.

calor We would like to quote certein decisions hefofe we

arrive at the conclusion., It hes been decided by the Jebalpur
Bench of this Tribunel in the cese of Mohan Gupte Versus State
of M.P. reported in (1994) 26 ATC pege 878 that teking into

sceount un-communiceted adverse remerk hy the DPC vitlates the

assessrient of the merit, The Jebelpur Bench of the Tribunel he

N

held es under:-
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"Before we pert, we mey 'sleo nmention thet the High

Court of liedhya Pradesh, in the cese of Shivanand
Preced Ve, Union of Indis, hee held thet downgrading
the remerks by the reviewing suthority without recording
reesons end which hae hearing on the promotion evenue

of en individuel, amounts to 2dverse remarks and if not
comnmuniceted the concerned officer, the same have to

be ignorede Iherefore, the downgrading done by the
‘reviewing euthority in the year 1989-20 hées to he
edjudged in the 1ight of the judgment of the High
Court 2s well &s the observations mede by us in the

hody of the judgment. We cean understend the reviewing
authority expressing opinion sbout the performence of

an officer for good reesons hut, 2ltering down gredation
without recording reessons hes to he ignored.”

From perusel of Pecord it sppeers thet the epplicent hes never

been communiceted eny sdverse remark op drop in performence.

T erefore, the DPC hed tp concsider this asnect for prOp%p
assessment; We would 1ike to ebserve thet the career prospects
of on officer depends upon assessment by Reporting Officer/
Reviewing Offices/Accepting Anthority. We would l1ike to refer
to the observetions of the Hon'ble Supreme Court in R.S. Dess

Versus Union of India reported in AIR 1987 (s.C.) 593,

"Tt cen not be saild now-a-deys, if one is szware of the
feets and currents of life, that simply because
categorisetion and judgment of the service record of
officers are in the heands of senior officer is a
sufficient safegnerd. There has been considerable
erosion in imtrimsic . sense of felrness 2nd justice

in the senior officers by 211 concerned, From the -
instences of conduct of meny, some of senior officers
end men in high position, it cennot be said thet such
erosion ics not only unjustified."

Similerly the Hon'ble Supreme Gourt in the cese of S,
Ramch andren Reju Versus Stete of Oriesa reported in 1994 (28)

Administretive Tribunels Ceses pege 443 has mede the following

ohservetionss: -

"Thie cogse wonld estehlish 2c 2 stark reality thet
writing confidential reports beers onerous responsibi-
1ity on the reporting officer to eschew his subjecti-
'vity and personsal prgjudices or proclivity or '

predi@ections end to meke ohjective mssessment. It is
needless to emphesice thet the cereer prospects of @
suhordinate officer/ermployee lergely depends upon the
work 2nd cherscter acsessment by the revorting officer.
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he latter should adopt feir, ohjective, dispassionate
end constructive commends/comments in estimating or
essessing the cherecter, ebility, integrity and
responsibility displayed by the Officer/employee
eoncerned during the relevant period for the zhove
objectives if not strictly edhered to in making en

- honest 2ccessment, the prospect end career of the
suhordinete officer being'pu@ to greet jeopardy."®
Relying on the judgments of Hon'hle Supreme Court, this Iribuns
took similer view in its order deted 17.8.1995 in 0.4. No,1837/

in the cesecof Udey Krishne Versus U.0.I. end Others.

11, In view of the observetione mede by Hon'ble Supreme
Court in the judszment referred to shove we heve no hesitetion
in ohscerving thet the possibility cennot be ruled out thet thex
could he such & Reporting Officer/Reviewing Officér of the
énplicant~mvo did not possess enough couresge to face open
confrontet%on with ﬂle appl%%ent, qgt gt the same time intended
to settle persénal score by speliins the zpplicant's career
prospects‘hy giving remerks which may mot be communicable hut
ot the same time ma:&?prospects of hié promotion to higher gread
end therehy the epplicent ha; becorie vietinm 6f bies end prejudi
of such Reporting Officer/Reviewing Officer. Bombay Bench of

this Tribunel in cese of Genge Dhar Reo Versus Union of India

end Oﬁaers (1993) 23 &4TC 680 held that drop in stenderd of

performence &s compered to performesnce of previous yeers sre
required to be comruniceted to the employee even when the
entties in confidentisl reports are not strictly adverse. Ihe

Hon'ble Supreme Court in the cese of U.P. Jel Nigam end Others

Versus P.C. Jain and others 1996 SCC (L&S) 519 heas held thet

downgrading_éf endry cen be edverse. Reesons for such 8 change
in the gredine must he recorded in the Derscnel file 2nd the
employee must be informed of the chenge in the form of advice,

otherwise the downgrading cennot be susteined.

12. In view of our discussion end cese lew cited, the 0.4

is partly allowed; e respondents 2re directed to communicate
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the remarks which may be in the nature/af being adverse and

also downgrading in overall assessment, if any, done effecting

the promotion of the applicant to the Senior Administrative
Grade, to the applicant within a period of one month from the
date of communication of this order. Representation, if any
filed by the applicant for expunctiion of such remarks be
disposed of within a period of two months from the date of
receipt of the representation and if the ramarks/grading

are madifie%»is a result of the representation a Review OPC,
to consider g fresh empanelment of the applicant, be convened
for Senior ‘Administrative Grade. It has slso been submitted
by the applicant thet probably a Review OPC has been held

but the outcaome of iE-is still awaited. In case the applicant
makes tha grade for prometibn in Revieu OPC he shall be
entitled for all consequential benefits including arrears of
pay and seniority otherwise thé applicant shall be informed
of the result of the Review DPC immediately after,itg
recommendations are éppruvad ahd received back by the

department.

na Therz shall be Ao order as to costs.

e

Member~=J Member=A

/ Neelam/
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