CENTRAL AOMINISTRATIVE TR IBUNAL
ALLAHABAD BENCH : ALLAHABAD

OR IGINAL APPLICATION NO,1265 OF 2002
ALONGU ITH

OR IG INAL APPLICATION NO,22 OF 2003
ALLAHABAD THIS THE \SKDAY OF &Jphw,znos

HON'BLE MAJ GEN K.K. SRIVASTAVA,MEMBER-A
HON'BLE MR. A. K. BHATNAGAR,MEMBER-J

Te Ibrgar Hussain,
son of Anwar Hussain,
residence of R=52,
Nagarpur Tilhar,
Oistrict~Sah janhpur,

Ze Lalit Mohan Agri,
son of Mohan Ram Agri,

resident of 18-A Medical Nurshing Colany
Railuay Hospitesl, Irratnagar,
Bareilly,

both serving as junior Commercial clerks
in N.E. Railuay,

Izzatnagar Division, eecsscvessesApplicants

(By Advocate Shri T.5. Pandey )
Versus

1. Union of India,
through Chairman end Ex-officio,
Ragiluay Board, Rail Bhawan,
New Dglhi,

26 Ggneral Manager,
North Egstern Rgiluay,
Goreakhpur,

3. Divisional Railway Mgnager,
North Egstern Railuay,
lazatnagar Dluititz,

Bareilly. _ e
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Senior Divisional Personal gfficer,
North Eastern Railway,
Izzatnagar Division, | NI
B'ﬂr.illy. recsesssn s -RIIPU der '.ﬁ
( By Advocate Shri K.P. Singh )
| Alongwith

Vijay Kumar 3ingh,

Son of Late Sri Shiv Bali Singh,
aged about 35 years,

R/o F-36, Shastri Ngger,
Izagtnagar,

Bareilly ( U.P.)

Dgepak Kishore Biseria,

Son of Late Anand Kishore Bisaria,

aged about 33 years,

R/o D-5/88, Shastri Nagar,

Izzatnagar,

Bareilly (U.P.). ssvesesssApplicants

( 8y Advocate Shri R.C. Pathak)

Versus

Union of India,
thoough the General Manager (Parsonnal),
North Eastern Railuay,

Ganeral Manager (P) OPPice N.Z. Railuay,
Gorakhpur (U.P.).

The Divisional Railway Manager (P),
North Eastern Railvay,

Divisional Railuay Mgnager (P),
Office N.E. Railuay Izatnagar,
Bareilly (U.P.).

The 3gnior Divisional Commepcial Magnager,
North Eastern Railway,

Izgtnagar,

Bereilly (U.P.).

The Divisional Rgiluay Manager (Commercisl),
D.R.M. (C), N.E. Railway Office,
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fzatnagarly gareilly (UePo)o

or Divisional personnel Officer,

The Sgﬂi
(sr. Dlptﬁi)

3.R.M. N.E. Railuay OFfice, Izatmager,
gareilly (U.P.).

All Senior Commercial

Clerks working at
Kashipur Kasganj and

Sri Mahesh Chandra Snarma, Kathgodam N.E. Rlye

Sri Mgnish Kumar Srivastava,

StﬂtiQHSQ
Sri Sushil Kumar Saranuar

--oncincnntutortﬂﬂﬂpundﬂntﬂ

( By Advocate Shri K.P. Singh )

ORDER

——— -k

ON*BLE AJ GEN. Ko K. SRIVASTAVA,MEMBER~A

| —

Since the controversy involved in both the 0.As and

also the reliefs claimed are gsimilar, this 0.A. is being

decided by a common order, lsading O.A. being 1265/02,

« Ao HD-ZZ_/U_:_]_

e

The applicants vere gppointed as Junior Commercial
Clerk in N.E. Rgiluay during the year 1988, The applicant -
no.1 filed s representation pefore respondent no,2 on 5,0.158%2
for agppointment/promotion on the post of Guerd (Goods)e.
Applicant no.2 also Bepresented on 18,10,1993 for promotion
on the post of Guarde The applicants refussd their promotion
as Sgnior Commercial Clerk giving option for promotion on the
post of Guard, By the Rgiluay Board's circular dated 24.12.199&
a new Rule as pers 124 (3) of IREM was inserted thorugh which
the Senior Commercial Clerks waere also made eligible for

W Ge
selection to the post of Guugg_h _,E' -
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A notification was issued for selection byrﬁuhrﬂ:{ﬁﬁﬂﬁimﬁﬂﬁ Bl |
16,10.2002 but in the list of eligible candidates for ank&ﬁ;fg;fiz
of Guard (goods) the names of the applicants gid not Pigures {
Aggriesved by the same the applicants filed this O.A. in which |
this iribunal vide interim order dated 10.01.2003 directed the
respuﬁdanta to allow the applicants to appsar in the written
test held on 18,01,2002. The claim of the applicants has baen

contested by thae respondants,

0.A. ND.1265 QF 2002

In this 0.A. filed under section 19 of Administrative
Tribungls Act 1985, the applicants have prayed for quashing
the notification dated 24.U9,2002 and Railway Board Circular
dated 05,06,1998 circulsted by respondent no.2 vide order
dated 24.12,1938 (Annexure A-1 & 2 ) with further direction to
respondents to re=structure and re-cest the correct Seniority
list of Junior Commercial Clerks, Senior Commercisl Clerks
both, in terms of judgment laid down by Hon'ble Supreme Court
in the cass of A.K. Juneja II to give the finality to the

seniority list,

2, The facts, 1n short, are that the applicant no.1 was
appointed as Junior Commercial Clarks in April 1987 in
Izzatnagar Oivision and applicant no,2 wes appointed as Junior
Commercial Clerks in the same division in June 1988. As per
tha applicant they submitted their options for promotion for
the post of Guard (goods) in pursuance of the praovisions
contained under para 124(1) (II) (b) of the IREM on various
datess Both the applicants were promoted as Senior Commercial

Clerks during 1993,1935 and 1996 but they refused to accept

promotion as Senior Commercial Clerks as &\\R%WMM’“’

\\— h 8
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n Perent dateg during the period from 08,111,198
Guard(gnada$¢ The respondant no.3 issued Seniority List of

' romotion to the post of M
thgnhagi?ksad gupbmittad option for promoti E-ﬁ 5,5,9%

Senior Commercial Clerks and Junior Commercial Clerks on
28,05,1996 and 26,06,1999., The Railway Board issued

circular dated 05,06,1938 adding para 124 III in IREM, A
notification for the post of Head Commercial Clerks amongst the
Senior Commercial Clerks was issued on 24,09,2002 notifying the
list of eligible candidates in which the names of both the

e |

applicants do not find place. Aggrieved by this the applicants

have Piled this 0.A. This Tribunal by order dated 03,12.,2002

passad the interim order directing the respondents to allow

— e —— —_—

the applicants to appear in the selection held for Guard (gquds)

on 18,01.2003, The applicants have appeared in the saelection

e

and hae moved Civil Misc, Application no.1903/03 praying that
the direction be issued to the respondents to declare the result
of the applicant in the aforessid selection held on 18.81,2003
and 25,03,2003, The claim of the applicant has besn contested

by the respondents by filing CA,

3e Shri T.S. Pandey, learned counsel for the applicant
submitted that once the applicants had given option for

promotion to the post of Cuard (Goods), the action of the
regspondents in not including the names of the applicants in the L_
list of eligible candidates for selection to the post of Guard
(goods) is illegal, erbitrary and discriminatory, The names

aof Cthe juniors have been included in the list ignoring the
seniocrity of the applicants, The learned counssl for the
applicant argued that once they had refused promotion as Seniaor
Commercial Clerks during 1993,1995 and 1996 on the basis that l
they had given option Por promotion to the post of Guard (gnuda): ;
the respondents could not ignore the claim of the applicants. |

\
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4 The learned coungel for the applicant nldﬁgcﬂ&m£§§i¢fiﬁjt.

the seniority list of Senior Commercial Clerks and Junior “
Commarcisl Clerks issuad on 28,05,1996 and 26,06, 1999 are i
incorrect as they are in violation of Apex Court judgment in
A.K. Juneja II ceses The learned counsel stated that the above
seniority lists are tentative and provisional and, Eﬁfrefu;e.

he reaspondents have
they cannat be treated to be fi“‘ﬁg#” ra=cagt thatganiurity

e ey et WY

list as and when promotion orders are 1sauaq: In fact, no
Pinal seniority list has been issued by respondent no,3 after
re-structuring wee.f. 01,03,1933, 1In support of this the
learned counsel has placed reliance on the judgment of Apex

Court in case of A«K. Jungja II,

Se The lesarnsd counsel for the applicant also challenged
the Railway Board's Circular dated 05.06,1998 by which pars

124 III has been added in IREM making Senior Commercial Clerks
eligible to appear in the selection for Guard (goods). In i
fact, the circular ig violative of Article 309 and Articles 14
of the Constitution of India. The learnsd counsel has placed 7
reliance on the judgment of Hon'ble Supreme Court in the case

of UeOsIs Vs, TulsiRap Patel reported in 1987 UPLBEC 1241, The
learned coungsel submitted that the Executive orders cannot pra-
vail over the statutory provisions and since the instructions

of the Railuay Board dated 05,06,1998 are executive in nature ?

they cannot form the part of statutory provisions of IREM.

0. The learnad counsel for ths applicant further submitted
that keeping in vieuw the option of the applicants and their
refusal again and again for promotion to the post of Senior

Commercial Clerks, the applicants are eligible for promotion
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to the post of Guard (goods). Thay have appnaiad'ln*kfa- a
selection held on 18,01.2003 and 25,03.2003, Their results
should be declared and i? they are found successful, they
should be gsent for trgining as per rules ragtnring their

seniority vis—a-vis those who have already been sent for

7 The learned counsal for the applicant finally submitted
that respondents wars given number of opportunitiss for filing
counter affidavit which they have not and, therefore, the
version of the applicants has to be taken as correct in view

of the judgment of Hon'ble Allahabad High Court in the case of
Juggi Lal Kamalapath Vs, R.J. Gupta and Amr, reported in AIR
1962 Allahabad 407 (V 49 C 100).

8s Resiasting the claim of the applicants Shri K.P. Singh
learned counsel for the respondents at the outset submitted
that CA has been filed in tha connected case i.a. D.As N0.22/03
and since both the cases are connected the same holds good for

this 0O.A. also,

9 The learned counsel for the raspondents submitted that
by giving option it does not mean that one's seniority will
not be affected if one refused the promotion, In the instant
casae, the applicants have refused their promotion to the post of
Senior Commercial Clerks during 1993,1935 and 1926 and sach
time their seniority was bound to be affected. Respaondantg
gave, time and again their refusal which was accepted by the
competent authority resulting into loss of seniority by them
on each accasion, The seniority list was revised as per the

Board's direction given from time to time. The names of the

b




applicants was shown at right place in the acniutiﬁj*?@#ﬁ%ﬁﬁ; |
Commercial Clerks in the pay scale of Rs,975=1540/= (ﬁﬁ&ﬁn;igﬁﬁf'{
RPS), The applicants were not in the criteria of calling;ﬁgﬁ |
in the written test as per 1x3 formule and hence the ippliciﬂéﬁ%

were not called for selection for the post of Guard(goods).

10, The learned counsel for the respondents submitted that
Railuay Board is competent to issua circulars and the circular
dated 05,06,1998 is not in violation of Article 309 and Article

14 of the Congtitution of Indias The learned counsel far the
respondents submitted that before Fifth Pay Commission Report
Senior Commercial Clerks and Guard (Goods) were in the same

scale but after Fifth Pay Commission Report Pay Scale of Guard |
(Goods) was erhanced and, therefore, after careful consideration |

the Railway Board issued the impugnad circular dated 05,06,1998, |

3
11. The learned counsel for the respondents finally . r
submitted that the applicants appeared in the selection for P
Guard (ggods) held on 18,01,2003 and 25.,03,2002 because of t
"

interim order of this Tribunal dated 03,12,2002, Since only

L

three times the number of vacancies for Commercisl Branch was

i
———

to be considered, the names of the applicants was not included
in the list of eligible candidates due to their earlier
seniority and, therefore, once thay were not eligible the
court should consider that their appearing in the selection

because of interim order should not be considered as eligibility

12, We have hgerd counsel for the parties, carefully

considered their submissions and closely perused records,

13, The learned cuunsel for the applicant has arguad that

\




the applicants have given their option rur-prnmntidnsﬁﬁﬁﬁk}
post of Guard(goods) and accordimgly refused their ppromotion
to the post of Senior Commercial Clerks. The respondents could
not ignore the claim of the gpplicantse UWe do not find much
substance in this argument, There is no Rule which lays down
for maintaining a sepsrate seniority list in regard to those
who opt for s particular promotion and refuse ths promotion in
their strean, The very fact that the applicants refused their
promotion in 1333,1935 and 1996 they had to loose their seniority
gech time as per rules and the applicants cannot take the plea
that since they had given option their seniority could not be
affected. The learned counsel for the applicant has placed
reliance on the judgment of Hon'ble Supreme Court in the case

of A.K. Juneja II, 1In our considered opinion, the same , in

N0 wvay, would be helpful to the applicants. Tha contention of

the learnsd counsel for the applicants that as and when promo-
Cion orders are issued, seniority list has to be re—-casted in I
view of the judgment of Hon'ble Supreme Court in A.K. Juneja

case would go contrgry to the interest of the applicants

pecause vhen they refused promotion to the post of Senior
Commercial Clerks in 1936, they continuad to be working as
Commercial Clerks, Therefore, the argument of the applicant's
counsel that the nagmes of the gpplicant's juniors has been
incorrectly included st serial nos,19,20,21,30,39,51 and 52

Por selecticn to tha post of Head Commaercial Clerks does not

hold good because the persons shown ggainst the above serials

~ had alreagy been promoted as Senior Commercial Clerks whereas
applicants continued to be Commercial Clerks, Fprom perusal

of Annaxure A=11 of 0.A. No,22/03, which is the represantation

of Shri Vijay Kumar Singh applicant no.1 of 0.A. No.22/03 dated
03,10,2002, it is sstablished that all the applicants in both
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Senior Commercial Clerks. Therefore, the applicants cannof
claim the seniority as Senior Commercial E}aﬁfa keeping in vieu

their initigl date of saniority partainingzgha years 1987/88.

14, Besides all those who are alleged to be junior to
applicants in tha list dated 24,03,2002, are in fact nat junior
to the applicants as they were already Senior Commercial Clerkse

Wa find substance in the submission of the learnad counsel for

the 0.As wers only Commercial Clerks on 09,10,2002 and nntwﬁﬁ§¥i

the respondents that the applicants did not fall in the criteria;

of calling up in the written test as per 1x3 Pormula, The
legality™
applicants ccocunsel has challanged the 3. . af the Railuay
8oard Circulgr dated 05.,06,1998 by which the Senior Commercial
Clerkas have been made eligible tu appear for selection for
Guard(goods). The argument of the applicants is that the
circular is in contrevaention of provisions of para 124 (1)
& (2) ef IREM, by uwhich para 124 (3) has been added making
Senior Commercial Clerks eligible to agppear in the salection
Por Guard(goods)., The counsel for the applicants in both the
0.As pleaded that if Senior Commercial Clerks are made eligible
to appeasr in selection for Guard(goods), Comuwercial Clerks will
never get a chance to appear far selection for promotion as
Guard(goods). They also pleaded that easrlier to the issue of
the circular dated u5,06,1998, Senior Commercial Clerks ware
not eligible to appear for selection as Guerd (goods) becsuse

the scales of Senior Commercial Clerks and Guard (goods) were

senge 1he learned counsel relying upon the judgment of Hon'ble

Supreme Court in the case of TulsiRam Patsl (Supra) submitted

that the executive order cannot prevail over the statutory
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provisionse

15 Shri T.S. Pandey, leesrned counsel for the applicant
also srgued that the Reiluay Board Circulsr dated 05,06.1998
has got to have the approval of the Department of Personnel
in conaonance with the Government policy, therefore, tﬁase are
the Executive instructions and thasa instructions cannot be

included as part of statutory provisions contained in IREM, hj'
- : n the cese of TulsiRam Patel{Supma

In para 124 the judgment of Hon'ble Suprane Court/their
Lordships have observed that "Executive instructions stand on
a luwer Pooting than a statutory rule for they do not have the
force of a statutory rule". In the present case the law laid
doun by Hon'ble Supreme Court will not be applicable because
the instructions of the Railuasy Board have statutcory force as
held by Hon'ble Supreme Court in the case of B.,53. Vedera Vs,
UeOelIe and Urs, reported in 1369 SC 118, In psra 25 of the
judgment in the cese of 8.5, Veders the following has been |

held by their Lordships:- ﬂ

"The Ragiluay Establishment Code has been issued, by
the President, in the exercise of his powers, under
the proviso to Art, 309, Under Rule 157, the President
has directed the Rgiluay Boerd, to make rules @&f
general application to non-gazetted railuay servants,
under their control, The rules, which are embodied
in the Schemes, Pramed by the Board, are within the
powvers, conferred under Rule 157, and, in the ghsence
of any Act, having been passed by the ‘'appropriate’
Legislature, on the said matter, the rules, framed

by the Railuvay Board, will hauve full effect and, if
80 indicated, retrospectively also, Such indication,
about retrospective effect, is clearly there, in thea

provisions,"
The same view has been taken by the Hon'ble Supreme Court in the

case of Shyam Sunder Vs, U.0.I. and Ors. reported in AIR 1969
SC 212 (¥ 55 4075
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16, The leernad counsel Por the applicent has slso placed
relience on the judgment of this Tribunal dated 05,02,2002 in |
O.Ae N0O,317/01 regarding maintenance of Seniority list, Ue
have carefully perused the same and we find that the sbove

cese is easily distinguishable and will not he spplicable in

thia Casge
\

17 In the Pacts and circumstences and our aforesaid

discussions, we do not find any good ground for interference.

There is no maearit in both the 0D:.As.

e

e Tk Juut ]

18, MeA. N0.1903/03 in 0.A. No.1265/u2 is for declaring

the reault of the applicant who were permitted to appear in the
! - selection on 18,01.2003 and 25,03,2003 because of the interim

order of this Tribunal dated 03,12,2003, The same is rejected

becasuse, in view of our discussions, the gpplicants wusre not

( eligible for appeering in the said selection, Similarly
‘ M.A. No.680/03 is also rejected an the same grounds
¢ 19. Both the 0.As fail and are dismissed as lacking in

mer it. No L".Datan

b {h{hy/' J{;#,ff’
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